ON LAW AND OUR COMMERCE 
Kari N. LLEWELLYN* 


When you take up the problem of the relationship of the law to any 
aspect to society—and this is especially so when you discuss the relation 
of the law to commerce—I suppose the first thing that is necessary to 
do is to negate, at once, the conception that you're just talking about 
the relation of legal doctrines to that aspect of society. Legal doctrine, 
by itself, doesn’t do much, as we are all aware. Legal doctrine sits upon 
the books, and as long as it is let sit upon the books by lawyers, just so 
long it sits upon the books—as during those happy days when what you 
did in the Anti-Trust Division of the Department of Justice was sit! 
The lovely Sherman Act just sat—like that! I can remember, can’t you 
remember, when there was a fellow who got to be made Attorney Gen- 
eral—Harlan Stone, wasn’t that his name? Got the notion that the 
United States was his client and that Alcoa was a monopoly? And they 
had to kick him upstairs to call him off? It wasn’t nice in those days 
to enforce the Sherman Act, and certainly not against a fellow cabinet 
member. 


LAW AND SOCIETY 


So, when one is dealing with the relation of law to any other aspect 
of society, one is dealing with the effective relation of the whole legal 
apparatus. The doctrine and the men who manned the doctrine, the 
machinery that has been set up to work with, your lawyers, and the 
reaction of your public to any type of law enforcement or non-enforce- 
ment, or to any piece of the law as distinct from any other piece of the 
law. Of course, our public has never been a public. Our public has 
never been a public that had a single block attitude toward law. We 
feel, in general, about it this way, but we feel differently about that 
piece and this piece and especially this other piece which hits our 


personal pocket. 


* Author's Note: This was a speech, not a “paper”; an effort at perspective, not a 
documented piece of scholarship; an effort to move an audience into thought and 
action, not an exposition. In working over the transcript I have made such 
changes as seemed essential to make the page intelligible, but have otherwise tried 
to leave the flavor as it was. 

Editor's Note: Professor Llewellyn’s speech, given at the Law School Spring 
Program, May 7, 1949 was recorded and transcribed through the cooperation of the 
directors and technicians of the University Radio Station, WHA. 
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Hence I am dealing with the relation of the whole institution of the 
law to the development of commerce and I start right off with the 
proposition that I can’t divorce commerce from industry—maybe you 
can. I can’t tell ‘em apart. I find it difficult these days even to tell 
commerce apart very much from technology; but to that in due course 
if we manage to get there. 


One thing I would like to do, however, as a starter is to put you a 
legal problem that was there at the beginning, with a result which 
didn’t come out as it should, and suggest to you that when we get 
done, I’m going to re-put the same problem as a legal problem that is 
here now and bigger than ever. I refer to diverse ideas about law and 
what law is for, and to the unfortunate results of diverse ideas about 
law and what law is for. When the good ancestors landed on the coast, 
they had certain views about law and notably the law of land, and they 
made deals with Indians who had certain other and quite different 
views about the law of land. At the end of the deal, the Indians were 
persuaded that for a compensation they had traded hunting rights to 
a body of newcomers. But the newcomers were persuaded that for a 
compensation given, they had acquired fee simple absolute, with the 
ability to throw out everybody else and do anything they pleased. This 
was not conductive to peaceful relations. And you will observe that the 
horrible thing about it is that each side was not only right but righteous, 
and not only righteous but self-righteous. So that we stood behind our 
law with the firm proverb that the only good Indian is a dead Indian, 
and acted that way. The Indians have, on their side, had trouble. The 
point that I am trying to make is that two diverse views of law had to 
be made to get along together, didn’t get made to get along together 
and that the results may have been non-catastrophic for us, but they 
were plenty catastrophic for the Indians. They were non-catastrophic 
for us only because we were so utterly superior in numbers and so 
utterly superior in the material of war. 

I’m going to suggest, when I close, that we're facing that same situa- 
tion, that the legal problem of organizing very different ways of seeing 
things is with us with a terrific urgency today. And I’m going to sug- 
gest that if we don’t solve it—and it’s up to us lawyers to take the 
initiative in the solution—I’m going to suggest that if we don't solve 
it the world may not last long enough for us to develop a proverb that 
the only good Communist is a dead Communist. This thing goes to 
existence, ladies and gentlemen, and once again as in the days of the 
Articles of Confederation, it’s up to the lawyers to find the organizing 
machinery and then to sell it—and then to sell it, as did the Federalist 
Papers. 




















July] ON LAW AND OUR COMMERCE 


LAW AND THE ECONOMY 


Nobody knows what commercial law is, so that you can talk about 
anything and nobody can deny it. And outside the law of corporations, 
and perhaps bankruptcy, it is highly probable that the law—the com- 
mercial law—contributed almost nothing to the development of com- 
merce, in a hundred years. I believe that I could make that moderately 
persuasive, and with some amusement. 


When, however, the subject moves away from commrcial law to law 
at large, you've got a wholly different game. You can’t play horse with 
that. And I suppose the most appropriate beginning is out of the work 
of that great Wisconsin Scholar, John R. Commons, whose book The 
Legal Foundations of Capitalism, in my opinion, is one of the two most 
neglected top jobs of jurisprudence in the twentieth century; the other 
one being my own colleague’s work, Jerome Michael’s. It appears, as 
far as I can make out, that Commons got far enough into the law to 
be extremely tough reading for the economists, so they don’t read it; 
and he showed enough vision about what the law was about to be 
most embarrassing to the lawyers, so they don’t read it. So here is 
this lovely book lying unused and you import a guy from Columbia 
to talk about what Commons, in your own University, made perfectly 
clear a generation ago. This, I think—I do think—this is funny. 


The essence of the point is, in any event, that the body of law is the 
thing you start with, is that which sets the picture for the regime 
against which men can move and on the basis of which men do move. 
I think as you look into it more in detail you will find that there is 
extremely little direct impact of the biggest portion of the law on the 
economy at large. I am very doubtful, for example, as to whether the 
law of contracts has had great impact upon the economy. The practice 
of contract has had an impact. But I am very far from clear whether 
it is the litigated cases, where the law took hold hard, or in which 
contract has made its impact on the economy. There was the regime 
of adjusting things by bargain and getting the bargains down on paper 
and living up, within limits, to what the bargain amounted to. And 
that's the regime which has been of utter essence in organizing the 
thing into some kind of a working whole. But how much of it has to 
do with the cases, where it really made a difference whether the bar- 
gain was “legal”—on that I’m not clear, to any great extent. On the 
other hand, there is one body of material on which the law has bit— 
oh, baby, the law has bit! That is the law of private property and 
especially of the private property of the man who gets there first; and, 
then, of his ability to hang on to what he can make out it during the 
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period before his activities have become subjected to regulation. This 
goes to the essence, you see, because when he got there “first,” he 
kicked the other fellow off or kept the other fellow out. His rights were 
enforced! The whole property regime! Behind it stood the whole 
regime. There you can see results of law. 


Hippen Costs AND THE FREE RIDE 


Now I want to suggest that we had, in that regard in the early days, 
a most interesting thing. For one of the most striking things to me 
about the development of our continent, especially our piece of our 
continent, has been the practice and in due course the feeling on the 
part of our people that one of the things that ought to be done for any 
enterpriser, little or big, is to not make him pay the full cost of his 
operations—that a partial free ride is the birthright of the American. 
You do not work your full way. If you're a good man, you work a 
really good part of your way, but the rest of the way is to be provided. 
If you're a good shrewd real estate operator, you contribute to the de- 
velopment of your city—sure. But it’s the growing population which 
brings the values up, not you. What you have done is to spot it and 
ride it. If you are a nice shrewd industrial guy, you see something 
that needs doing, and do it; but again the population and the supplied 
technology is what is pushing you along. And the story of our natural 
resources and what we did to them is well known. Constant. Repeti- 
tive. And what interests me particularly is that it has entered into the 
feeling of the ordinary American as something to be rather proud of. 
“Our resources”—meaning “What we don’t ourselves have to contribute.” 
It’s perfectly human and simple and, in a way, sweet, but it is as naive 
as all get out. And it’s dangerous if too long continued. 


Now the point that I want to make is that, as we go through this 
legal history, we're going to find ourselves coming into the present 
century with new legal problems all over the lot, of getting the hidden 
costs revealed, and then met by the enterprise. That’s a legal job; get- 
ting the hidden costs revealed, so that fellows come closer to having 
to pay their own way. And nobody—none of us—has liked that when it 
hit him. It takes a guy with a Puritanical persecution complex and a 
sense of original sin to be worked out for the benefit of all mankind, 
to enjoy doing even five days’ work that way. We've gotten used to 
doing it the other way; nonetheless, I find that we're up to it, when we 
get put up against it. 


It’s pressing hard, today; and what I’m urging is that one of the 
things we ought to see is that it is pressing very hard not in a few 
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particular places, but all over the lot. All over the ecouomy. The days 
of the sound free ride, even partial free ride, are over, and that’s one 
of the jobs that the law profession is up against now. The other, of 
course, is some general correction of the general scheme of activity, 
because the rides have been not only partially free, but a little wild as 
well. There are holes where nobody has been doing a job that needs 
doing and, here and there, there are wastes that badly need control. 
This general re-shape-up of what has been going pretty much on its 
own for a long time, is the other main piece of what law is up against 
domestically, as I see it. 


ECONOMIC DEVELOPMENT 


Now, let’s for the moment, take a look at the thing as she developed. 
Because the legal picture slides from a period of rather great beauty, 
in the first half of the nineteenth century, into a period that no lawyer 
can be proud of until it emerges in these latter years to pick up and 
face these tough and fine problems, both national and international, 
with which we're faced today. And I think, in order to see how vital 
it is that we take thought, it is important to see where we were in 1850 
and what happened to the legal side of our fabric during the next 80 
years. 


In 1850 we had a rather well developed body of legal concepts 
which, as you think back over them, you will remember had nothing 
whatever to do with the industrial age which was coming up. They 
were a body of legal concepts well adapted to a farming community 
and to the ordinary run of commerce. They had, however, as I say, 
nothing whatever to do with the industry that was about to come. 
Such an idea as “corporation,” in our modern sense, was all but un- 
known. Odds and ends of specially chartered turn-pike companies, 
or toll bridge companies, and the like, yes. But a “general” corporation 
law, the use of the corporation as a tool for eliciting investment from 
every kind of hole and corner—did you say 240,000 stockholders in one 
of our biggest and 349,000 stockholders in another of our biggest?— 
these little grains of investment pulled together into enterprise as great 
as government—that type of machinery which modern corporation law 
offers us, and has offered us through the whole latter part of the last 
century, was completely unknown. Yet that was to become the legal 
key for coping with the technological age that was already in process 
of emerging. The thinkers of the law in 1850 weren't thinking about 
that yet. Their minds were either on commerce, or else on the im- 
pending struggle between the states. You don’t find legal thought 
moving with any vigor in the direction of dealing with these other 
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problems until about the middle of the Civil War. Meantime, you 
will recall, a wildcat banking set-up had disappeared and experiments 
with a national bank had disappeared and we had moved into com- 
mercial banking;—a deposit currency beginning to develop rather 
nicely as a practice. You can all remember those early cases in your 
casebooks, when they didn’t have any deposit currency to amount to 
anything; Jones sold the horse to Smith, the price to be paid in one 
note of Abner Ezra for $87.50, two good notes of John Stiles for $42.00, 
8 bushels of corn and 40c in cash; and you see notes travelling around 
for 12 months or more as a substitute for currency in our economy 
at the time. Credit terms of delivery of goods, typically enough 12 
months; and so she goes. 


Out of that background deposit banking was beginning, and one 
queer and interesting thing occurred. The law of bills of exchange, as 
it had been developed by Mansfield, and then completely misconstrued 
by Mansfield’s successors, was dropped in application to checks, and 
the check was given a rather good fresh start in the light of the actual 
practice of deposit banking as it grew—with a particular feeling of the 
American, so typical for the American, that you shouldn't have an 
“overdraft” at the bank. We built that on up, as you know, into the 
modern lines of law—What is the result of thinking that way? The 
result of thinking that way is, that you pay interest to your banker on 
the whole face of your note before you use any of it, whereas if you 
had an intelligent way of doing it, as in England, you would pay 
interest only on your overdrafts as you made ‘em. But, this is a world 
where there is lots of money, why not let the banker have some, too? 


However, that aspect of dealing with the note and check is perfectly 
typical of the way in which we dealt with all of commercial law 
through that period. The law was regularly out of joint with need— 
regularly. The law of bills and notes was out of joint with with need; 
even the law of checks was out of joint with need on the point of 
protest; the law of securities was out of joint with need; the law of 
agency (can you remember “special agency”?) creaked and started 
to catch up but still lagged way behind. In the field of corporations, 
we didn’t even distinguish between the nice little close held corporation 
that needed to be handled like a family business and the corporation 
in which the people sought to elicit capital from everywhere, which 
was an entirely different type of enterprise, but all under one legal roof. 
Any other modern legal community would, of course, have devised two 
institutions to take care of the two needs. You can see that, can’t you? 
Who wants to have the problems of directors’ meetings, proxies, and 
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the like in one of these big investment corporations controlled by the 
same rules that are appropriate for what we do when we call up Aunt 
Susie and say, “Are ya comin’ down to the meetin’?” At any rate, 
that’s the way it was. I have written what I hope are eloquent papers 
of the outrageousness of the law of warranties, the legal irresponsi- 
bilities of the seller for his goods which was termed—well, Hamilton 
found the words for it: “The horse,” he said, “the detachable agrarian 
chattel by means of which the rule caveat emptor, indigenous to real 
estate, was carried over into outrage and the wares of commerce.” 


So now, as I go through the nineteenth century—from about 1850 on 
—in regard to commercial law, I haven't been able to really understand 
how any businessman could intelligently do anything but set up a 
reserve for legal contingencies; and you will recall that those were 
the days, too, when the businessmen were not much worried about 
small costs. They weren't watching pencils; they weren’t making time 
studies; International Business Machines had not been heard from. 
Taxes were not even greatly looked into by businessmen in those days; 
possible subsidies were more interesting. Can you remember that 
there was a time when that was true? But there was, there was such 
a time. And useless legal costs became part of the unconsidered 
wastes that you took because the economy could stand it. 


LEGAL CONTRIBUTIONS 


I see something in the way of great contribution when I turn on the 
other hand, in certain other aspects of the law, when I see the law 
assembling capital; when I see the law of association generally, reach- 
ing over into the farm field, the labor field, the field of municipal gov- 
ernment; when I see some of the implications of the law of private 
property which I have mentioned, into which one adds patent rights; 
when I take up such a thing as the building of communication facilities 
-railroad subsidies, the road system, navigation aids. There I begin to 
see a regime which facilitates, which furthers and which, except on 
the financial side, does a good deal of it moderately well. 


I am troubled by one great exception, just as when I speak of the 
law of private property, I am troubled by one great exception. I never 
have heard that due process, private property, and the like, did Mr. 
Sutter in California an awful lot of good. He runs counter to the stream 
of the times, we may fairly say. By the same token, when it comes to 
the invention of the conditional sale and installment purchase, there is 
no question that the lawyers have stepped in to tremendously affect the 
economy. That is nobody's doin’ but ours. And I don't think you 
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could run these installment purchases without some of these legal 
devices. They have therefore had a tremendous effect, and I am in- 
clined to think a very useful one. Especially in the direction of spread- 
ing the values of the economy over a much wider segment of the 
population. 


One of the things that I came out of this last war with, as a great 
emotional satisfaction, was: that none of the stuffed shirts I knew had 
ever said to me, during this last war, what I heard, on all hands, during 
the war before! This emotional objection to the notion that “Factory 
workers were wearing silk shirts!” Now you know there is only one 
war's difference in time in between but there is an awful lot of good 
American in there. It’s nice to find the privileges no longer defended 
by getting scared and outraged when somebody else gets let in on one 
of them. 


ABUSE AND REGULATION 


Out of that period, then, of steady growth of things; of persistent 
free-riding—to a considerable extent—and of running a bit wild in 
the process, we can see a progression, if we go through, of area after 
area, picked up, exploited and, then, as more people begin to under- 
stand it, coming in for moderately reasonable control. 


The first one that occurs to me is western land speculation. By the 
1840's you find titles becoming pretty clear, with the Registration Acts. 
You find western land speculation dropping out of sight as the great 
area in which the American who gets there first, proves to himself and 
others that, indeed, “One is born every minute.” The spotlight moves 
from there, for instance, to railroad stock, and you get a wholly parallel 
development of grabbing, exploitation, abuse and, then, regulation. 
So you go along, area after area after area running through a similar 
cycle—till I have even seen timber cuts in which they were burning the 
slash. If that doesn’t mean anything to you, it ought to. If you have 
lived for any length of time, where you were subject to call for forest 
fire fighting, it would mean something to you. What it means here is 
that, even in that amazing area, little pieces of regulation are picking 
up, and the slash is being removed in spots, and reforestration is going 
on, in spots, as the cut proceeds. Such has been the standard pro- 
cedure, delayed, shifting in incidence; but registering effects of law 
on commerce. 

The thing that makes the difference between today and 40 years 


ago, or 50 years ago, is, so far as I can see it, that the necessity for 
picking up the policing, for rechecking whether there has been too 
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much in the way of abuse to compensate for the gains and develop- 
ment,—that type of thing has now become something which should be 
a standard job, early. A job that we don’t just wait for until two decades 
have gone by, but which we take on in the beginning as a pattern, 
which, by this time, in the course of a bit more than a century and a 
half, we ought to have learned to expect, ought to be able pick up and 
deal with before the evils have hit. And I suggest to you that that kind 
of internal housecleaning is the job, internally, that we are at present 
up against, in law. I suggest that the lines of those new channelings, 
either in regard to things or in regard to abuses toward people, that 
the lines of those are first: the one I mentioned, the legal forcing of 
costs into the open, to put the burden where it belongs, the proper cost 
of the enterprise. And there, for example, you have the matter of 
safety,—and a matter of which another colleague of mine, John Maurice 
Clark, remarked 30 years or so ago that labor overhead in bad times 
was something that an individual enterpriser could easily take care of. 
The men got laid off! But the ecenomy of which the enterpriser was 
a part could not be handled in that fashion. No lay-off took the unem- 
ployed off the economy. That type of thinking, familiar enough in good 
writing for 40, 50, 60, 80 years is, it seems to me, what we are now 
beginning to take as something in the nature of normality-in-action. 
We look for the real costs because we now know it simply isn’t going 
to pay to let ‘em go untouched. 





And the other aspect is the anticipatory wrestling with abuses—is 
CAB an instance, or our Atomic Energy approach?—and the filling of 
the holes—of which housing is one chiefly on my mind. 


And, finally, the forward looking stuff that hasn’t been touched at 
all, but where, again, we have a precedent, if any crowd ever had, of 
both seeing the need, devising the machinery, and selling the results 
to the public. I refer again to the building of a world—of a world gov- 
ernment, of a world government in which commerce is in other things 
than explosives—unordered. 




















THE NEIGHBORHOOD LAW OFFICE PLAN 


Rosert D. ABRAHAMS* 


The Philadelphia Neighborhood Law Office Plan marked the first 
successful attempt to bring a new type of legal service to householders 
in the middle income group. 


The aims were and are to bring competent lawyers to people who 
ordinarily do not consult lawyers at all; to advise such people in plain 
language at rates which they could afford; to locate the service to suit 
the convenience of the client rather than that of the lawyer; to try at all 
times to prevent rather than to encourage litigation and to do all this 
while preserving the ancient individual relationship of lawyer and client. 


In order to accomplish these aims, it was necessary to have the stand- 
ards of the Plan supervised by lawyers who had no financial interest 
in its success; to interest practicing lawyers in participating in the Plan; 
to protect such lawyers from attack by those members of the Bar who 
did not approve of the plan and to inform the public where, how, and 
at what cost the service offered could be secured. 


All this was undertaken by the Neighborhood Law Office Commit- 
tee of the Philadelphia Chapter, National Lawyers Guild, which chap- 
ter is a Bar Association chartered under Pennsylvania law. 


The Plan was offered to the Guild in 1938 rather than to the Phila- 
delphia Bar Association because, although all the members of the pro- 
posed Neighorhood Law Office Committee were members of the Phila- 
delphia Bar Association, a meeting with the then leaders of the Asso- 
ciation convinced those interested that the climate of the Association 
those days was not conducive to the making of an experiment of this 
nature and that the Bar Association would refuse to sponsor the Plan if 
offered. 





*Eprror’s Norte: This article is a report prepared for the Survey of the Legal Profession. 
The Survey is securing much of its material by asking competent persons to write reports 
in connection with various parts and aspects of the whole study. 
As reports in some fields of the Survey will require two years or more, the Survey Council 
has decided not to withhold all reports until the very last has been received but to release 
reports seriatim for publication in legal periodicals, law reviews, magazines and other medias 
Thus the information contained in Survey reports will be given more promptly to the Bar 
and to the public. Such publication will also afford opportunity for criticisms, corrections) 
and suggestions. . 
When this Survey has been completed, the Council plans to issue a final comprehensive 
report containing its findings, conclusions and recommendations. 
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It is delightful to those who made the fight for a legal service ex- 
periment in Philadelphia to know how far forward the Philadelphia 
Bar Association has moved during a decade, for the Associaiton is now 
sponsoring a Bar Reference Plan which will be mentioned later in this 
report. The fact of such sponsorship is a measure of the greatly awak- 
ened interest of the organized Bar in legal service for the middle 
income group. 

More Tuan 4,000 Cirents ANNUALLY 


The Neighborhood Law Office Plan is now in its eleventh year and, 
at present, the eleven offices operating under it in Philadelphia are 
serving more than forty-two hundred clients annually, the Plan operat- 
ing without subsidy and with substantial profit to most of the partici- 
pating lawyers. These clients are being served so satisfactorily that, 
in all the years of operation, not one complaint has been filed against 
any participating lawyer by any client, either by the Neighborhood 
Law Office Committee or with the disciplinary authorities of the local 
Bar. 


The history of the Plan talls into four parts: Preliminary, Experi- 
mental, Wartime and Post-War. 


The Preliminary period began in 1938 when the Committee was 
formed and the Philadelphia Chapter of the National Lawyers Guild 
authorized the Plan. An account of the early planning, the method 
chosen for setting up the offices and a discussion of the underlying 
philosophy may be found in two articles written by this reporter.* 


The Preliminary period ended and the Experimental began on Novem- 
ber 1, 1939, when the first six offices opened, each pledged to operate 
through an eighteen-month trial period. Four of these original offices 
are still operating today and there is a plan to reopen one in the fifth 
of the original neighborhoods served. 


The general plan of operation has been constant from the beginning 
and, with minor changes to be noted, remains the same. 


THE SUPERVISING COMMITTEE 


The Neighborhood Law Office Committee acts as supervising group 
for the experiment. No member of the Committee may participate in 
any of the offices or have any financial connection with them. 


All publicity for the Plan is done by the Committee and none is 
permitted by the participants. 





1 Law Offices to Serve Householders in the Lower Income Group, 42 Dickinson, L. Rev. 
133 (1938); The Neighborhood Law Office Experiment, IX Untv. or Cut. L. Rev. 3 (1942). 
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The publicity at this writing is threefold. A weekly release is issued 
to a score of neighborhood newspapers, giving an informative para- 
graph or two concerning new or interesting developments in the law, 
The newspaper publishes this column without charge to the Commit- 
tee and the Chairman of the Committee supervises the material in the 
releases, without cost to the newspapers. 


A weekly radio program is prepared and given over a local station 
without charge by the station. This program is presented jointly by 
the Neighborhood Law Office Committee and the Philadelphia County 
Medical Society which prepares parallel material of a medical nature. 
The Neighborhood Law Office portion consists of questions and an- 
swers of a general legal nature. 


In addition, a Speaker's Committee addresses local organizations on 
the purpose and scope of the Neighborhood Plan. 


It is to be noted that in none of the publicity are the names of the 
participants mentioned nor are the office addresses given, although the 
neighborhoods in which the offices operate are often mentioned. 


Each neighborhood office consists of either a partnership of two or 
three lawyers or may be conducted by a single lawyer if the lawyer can 
give sufficient time to insure a proper service. 


There is no financial connection among the various offices and no 
pooling of profits and losses among them. 


The capital for the offices is furnished by the participants and there 
is no subsidy from any source. The participants in each office enter 
into partnership agreements between themselves and deposit copies 
with the Neighborhood Law Office Committee. 


The Committee enters into an Agreement with each participating 
partnership or individual by which such partnership or individual 
agrees to abide by certain standards or practice set up by the Com- 
mittee and, in return, the partnership is permitted to state upon its 
stationery and upon its windows that it is a Neighborhood Law Office, 
authorized under the National Lawyers Guild Plan. The signs used 
at the Neighborhood Offices are often very large when compared with 
the usual lawyer's sign and, indeed, in at least two offices they are in 
neon lights. In another case, the sign overhangs the sidewalk like a 
banner and is electrically lit. 

In the beginning, all offices were open part time only, but this re- 
quirement was soon waived, when such waiver was found desirable 
because of the volume of business; the Agreement provides for certain 
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minimum fees, certain maximum fees and for a fixed charge of $1 for 
an interview of not more than one-half hour's duration. Although the 
cost of living has risen greatly during the operation of the Plan, the 
$1 charge has been retained so far, at the request of the participants 
themselves, more as a matter of good public relations than as one of 
profit and loss. 


The Committee reserves the right to cancel the Agreement with or 
without cause, in which case the office is no longer to hold itself out 
as a participant. In a decade of operation only one Agreement has 
been so cancelled by the Committee. 


No paid advertising is used for the Plan with the single exception 
that the Committee inserts a single paid opening announcement in the 
local neighborhood newspaper. 


The participants are not required or requested to be members of 
the Lawyers Guild or any other bar association. 


Onty Crviz Cases ACCEPTED: PREVENTIVE LAW 


No criminal cases are served under the Plan. The practice of criminal 
law in Philadelphia is a specialty, largely concentrated among a few 
practitioners. It is, by its very nature, almost exclusively litigation. 
Preventive work in criminal law is sociological rather than legal. 


All the offices are required to keep uniform records and furnish these 
monthly to the Committee. The Committee is given access to all the 
records of the offices but is not permitted to extract names and addresses 
from the files. The monthly record sheets, now lodged with the Com- 
mittee, number more than twenty-five hundred and constitute a valu- 
able source of information concerning the practice of law in urban 
neighborhoods. 


The Committee formulated certain maxims of practice which were 
and are recommended to the attention of the participants. These max- 
ims are: 


eae law is to justice what preventive medicine is to 
ealth. 


It is the dignity of the client, not that of the lawyer, which 
counts. 


The lawyer should not be remote from his client either in 
geography or understanding. 


The lawyer who makes a mystery of his fees makes a critic of 
his client. 
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The Committee has always accepted full responsibility for the plan 
and for publicizing it. 


Free work is not done in the offices. Persons who cannot pay are 
referred to the Legal Aid Society. 


The Experimental period was to last for eighteen months and during 
this period a Committee to Evaluate the Plan, consisting of prominent 
laymen and lawyers, who were not members of the Guild, observed the 
result and reported to the community at large that the Experiment was 
being conducted with integrity and should be permitted to proceed and 
allow its success or failure to develop naturally. 


From the beginning, the Plan was successful. The Experiment was 
to begin on November 1, 1939, and continue for eighteen months. Dur- 
ing the Experimental period, 82.4% of those who came to the offices 
stated that never before had they entered a law office, either Legal 
Aid or the office of a private attorney. A very large percentage of the 
clients came for preventive advice rather than for litigation. Less than 
5% of the clients had matters involving litigation. Less than 2% 
actually litigated. Those served consisted of a true cross-section of 
householders in the middle income group. There were school teachers, 
clergymen, day laborers, skilled laborers, civil service employees and 
(at one office only) farmers. 


OccuPATIONAL STaTus Or CLIENTS 


The breakdown for the eighteen-month experimental period, as to 
occupation of clients, based upon total statistics from all of the offices, 
gave the following results: 





























Per CENT 
Housewives ......... OE ECAR hE 22.5 
SE III. ssunininisntatandiqnesinivemtamsiiiitnensiniicliny 22.3 
Unskilled Employees ........... 9.7 
Storekeepers ..................-.-.--- 8.0 
Unemployed .............. 7.5 
Clerical Workers ......... 5.0 
Professional 40 
Salesmen ' 3.5 
Teachers . an 2.7 
A 2.3 
Civil Service ie 10 
Domestics ...............---.-- 1.0 











Retired Persons 5 
Miscellaneous = . 
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A spot check of one hundred clients, among the 82.4% who had 
never before gone to a law office, showed that most of these persons 
stated that they would have gone to a real estate man, notary public, 
local politician or banker for advice if the Neighborhood Law Offices 
had not been there. 


In the same period, a breakdown as to the type of case served was 
as follows: 





















































Per CENT 
Domestic Advice .. 14.0 
Contract .. 13.0 
Landlord and Tenant 9.0 
Real Estate 9.0 
Collection 8.5 
Wills 6.7 
Negligence 5.0 
Financial and Employment Aids ........................ 4.0 
Support ............. 3.5 
Criminal (incidental to civil litigation) ............ 2.3 
Custody of Children ........... 2.3 
Decedent Estates ... 2.3 
Personal Property ... ‘ 2.0 
Insurance ............... L7 
Workmen’s Compensation 17 
Neighborhood Quarrels .......... 1.0 
Insolvency ........ a 5 
BI aetansianinade 5 
Miscellaneous .... 13.0 

100.0 


It may be stated at this point that, in all the years of operation, the 
82.4% figure for those coming to the offices, who stated that they 
have never before consulted a lawyer, remained constant, never varying 
more than 1% - 2% during any year, provided that repeat clients were 
removed from statistical consideration. The figures for occupation and 
type of case served have also remained close to the original compilation 
with no significant changes except during the war period, when the 
percentage of contract cases fell sharply and the percentage of domes- 
tic advice matters rose. 


Tue Orrices ARE SELF-SUPPORTING 


As to the success of the individual offices, it is interesting to note the 
great growth in number of clients served and in the financial return to 
the participants. At the end of the Experimental Period, the Commit- 
tee predicted that an office in a suitable neighborhood should clear 
about $5,000 per year, to be divided among the participants, and that 
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there should be a substantial increase for the participants for the next 
three to four years. The actual figures have far exceeded this expecta- 
tion. The most successful office, during the current year, cleared more 
than $15,000. This office, which is one of the original group and 
which is now in its tenth year of operation, is running in excess of 
1,200 clients per year, exclusive of its income from preparation of in- 
come tax returns. Such tax clients are not represented in the statistics 
and the earnings from the preparation of such tax returns are not in- 
cluded in the figure for the profit of the office. 


Statistically, seven cases out of every eight in the Neighborhood Law 
Offices bring in fees of $5 or under, but it is the eighth case upon which 
a substantial profit is made which enables the offices to come out ahead 
and it is this case which subsidizes the service to the other seven, which 
otherwise would have gone unserved. This, of course, is true to an 
extent in all law offices that engage in general practice. It is inevitable 
that some types of cases must be handled at a loss and, because the 
law is a profession and not a business, every practitioner expects to do 
so. Some cases must be profitable in order that the lawyer can earn his 
living. The Neighborhood Law Office probably has more cases at a 
loss but, in this respect, it differs from the ordinary law office in degree 
rather than in principle. 

It is necessary to note that location has a definite bearing on the suc- 
cess of an office. An office in the same block with a 5 and 10 and a 
movie theatre is much more likely to succeed than an office one-half 
block off the main street or principal intersection. This has been con- 
clusively demonstrated by several offices which originally opened in 
locations just off the principal intersection in a busy. neighborhood and 
did not flourish but, upon moving to a better location, immediately 
succeeded. A sadder experience was where an office, which had an 
excellent location, lost its lease and had to move less than one-half 
block away from its previous location and found itself doing only about 
one-half as much new business after the move. 


Neighborhood Law Offices depend to a large extent upon being right 
in the midst of heavy traffic, especially pedestrian traffic. Passing the 
office again and again connects the office in the citizen’s mind with 
the plan and makes him think of the office at the time when he needs a 
lawyer. Also, it must be remembered that these offices depend upon 
a constant flow of new business. They do have repeat clients, but 
seldom the kind of commercial client that the downtown office has. 
A householder may return from time to time to the office as problems 
arise but he is unlikely to be a constant user of the service. 
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Another very important factor is the appearance of the office. It is 
essential that the office lack a pompous atmosphere and fancy furniture. 
One of the principal complaints of the Public about lawyers is that 
they are high falutin’ and overly dignified. The Public has shown that 
it greatly appreciates simplicity and will support the plain and neigh- 
borly lawyer. 


A TypicaL OFFICE 


A typical office would be located in the busiest block in a local shop- 
ping neighborhood. Where possible, they are situated on the ground 
floor but a number of offices, because of high rental for first floor space, 
are on the second floor. The offices are marked by large signs, some- 
times in neon lights or by signs illuminated by other methods. Each 
sign bears a legend: Neighborhood Law Office-Lawyers Guild Plan. 
The names of the participating lawyers are also displayed. This serves 
to identify the office as a member of the supervised group. 


The offices are very plainly designed and furnished and usually con- 
tain no more than a waiting room and a private office. In the waiting 
room there is a placard stating the charges of the office for certain 
ordinary services such as the preparing of a Deed, the drawing of a 
Will, etc. Most of the offices have a few books but, in none, what 
might be termed a law library. The offices are expected to be clean 
and reasonably neat but any sort of “front” or elaborate furnishings is 
frowned upon as disturbing the psychological relation between the 
neighborhood client and the lawyer. 


Above all, it is to be noted that these offices are not entered into as 
temporary expedients by men who are waiting to develop their in-town 
practice. On the contrary, these offices have attracted men away from 
their in-town practice and almost all who have participated have been 
extremely enthusiastic about the character of the neighborhood prac- 
tice. These men find great rewards in the confidence shown in them 
by the local community and find that the neighborhood practice is a 
gratifying career. 


Fortunately, they are able to secure an adequate monetary return for 
the time spent in this practice so that the economic basis of the system 
is firm. An interview with any participant in any neighborhood office 
should convince the most skeptic that, for the kind of man who is best 
fitted for such practice, the practice is rewarding indeed. 


A brief description of the location of each of the eleven offices fol- 
lows. It is to be noted that no office is nearer than three miles to the 
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downtown shopping centers and all are located within the County of 
Philadelphia and within about ten miles of the downtown shopping 
center. Neither the names of the participants nor the location of the 
offices are used in the following description of the offices: 


A. Located on the second floor, over a 5c and 10c store, on a main 
neighborhood shopping street, about seven miles from the 
shopping center of the city. There are two participants and 
they now devote practically full time to the office. 


B. Located on the second floor in a main neighborhood shopping 
district, just off the main intersection of an elevated railway 
and trolley system. There is one participant who spends prac- 
tically full time and, at the present time, is seeking a partner 
to assist. 

C. Located on the second floor, over a taproom, at a main inter- 
section of three neighborhood shopping streets. Two partici- 
pants spend full time. 

D. On the first floor of a converted house on a main shopping 
street in the same block with a movie and 5c and 10c store. 
Three participants, of whom two spend full time. 


E. On the second floor of an important corner in a neighborhood 
shopping center in the same block with a movie and 5c and 10c 
store. One participant spends full time. 

F. Located on the second floor of a main shopping street in the 
same block with a movie and 5c and 10c store. Three partici- 
pants spend full time. 

G. Located on the first floor of a principal shopping street. One 
participant spends full time. 


H. On the first floor, somewhat off the main shopping street, but 
exceptionally well designed. One participant spends full time. 


I. Located on the second floor of an important corner in a neigh- 
borhood shopping center in the same block with a movie and 5c 
and 10c store. Two participants spend full time. 

J. On the second floor, slightly off the main shopping center but 
in the same block with a movie. One participant spends full 
time. 

K. On the first floor of a main shopping street. One participant 
spends part time. 

It has been found that the age of the lawyers conducting the offices 
has little to do with success or failure. Among those who have suc- 
ceeded in Neighborhood Law Offices, have been a retired lawyer of 
over seventy years of age and a number who entered the field shortly 
after leaving law school. Neighborhood practice does not require 
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legal genius but does require friendliness and the accessibility on the 
part of the lawyer. In the opinion of this reporter, most of the lawyers 
who have participated in the Neighborhood Plan would have been 
forced to depend for their practice upon pernicious tie-ups with politi- 
cians or the like if the Plan had not provided them with the opportunity 
of securing a clientele on a respectable basis. 


The War Period after Pearl Harbor was one of extreme difficulty in 
which it was often impossible to replace departing persennel. The 
Committee did all in its power to keep the offices going and, at no time, 
did the standard of service suffer. At the lowest point, it was only 
possible to maintain six offices. With the end of the War, however, 
most of those who had left their offices to go to War, returned to their 
offices and several were opened by veterans who had not previously 
participated in the Plan. With the opening of these new offices, the 
Post-War Period began and the offices have shown great growth dur- 
ing the period. 


GrowTH Since Woritp War II 


The statistics for the last three years follow: 


Year Number of Offices Number of Clients Served 
1946 7 2,984 
1947 9 3,481 
1948 11 4,214 


The number of clients served does not include persons who came to 
a Neighborhood Office solely to have an income tax return prepared. 


In doing this work, the busy offices invariably have had to call in 
additional help during the tax season. In one year, one office did more 
than 1,500 returns during the six week period. In order to do this, they 
hired both lawyers and accountants on a per diem basis. Our Com- 
mittee did not require the offices to register each of the tax clients as 
Neighborhood Law Office clients. Although they served the clients at 
fixed fees, which were in excess of the $1 fee for an interview, they did 
not charge the $1. On one occasion, the commotion at the best office 
was so great that it was necessary to station a policeman at the door to 
prevent the front wall from being pushed in. It would give a very dis- 
torted picture statistically if we add the number of tax clients to the 
number of Neighborhood Law Office clients generally for, from year 
to year as the forms change, the amount of such business varies very 
greatly. 


It is interesting to note that some of the offices organized since the 
War have had immediate success. This is due to the long favorable 
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knowledge of the Plan by the community. Two of the offices which 
opened only a year ago did as much business in their first year as the 
best of the original offices did in its fourth. 


There have been, during the years, several unsuccessful offices. The 
Committee gave earnest study to the reasons, wherever such failure 
occurred. In one case, an office was opened in a neighborhood in which 
the prevailing population was what is termed in social motion upward. 
The income of the average householder in the neighborhood was high- 
er than that in those neighborhoods in which the offices have succeeded. 
Such householders liked to brag to their friends about the expensive 
lawyer they patronized. In another, the personnel did not, in the opin- 
ion of the Committee, give enough time or effort to the office. A 
third was opened in a neighborhood notorious for its political-legal 
arrangements, which made it difficult for people who wanted to con- 
sult the neighborhood lawyer to do so without offending the neigh- 
borhood politicians. 


But the failures were few and far between and happily, in no case, 
involved deterioration in the quality of service given to the individual 
clients while the office was open. 


Tue Bar ASSOCIATION REFERENCE PLAN 


The opening of the Bar Reference Plan, operated by the Philadelphia 
Bar Association, presents an interesting factor in the Philadelphia legal 
service situation. The Bar reference plan conforms in its general design 
to such plans in operating in other cities. There is, of course, no hos- 
tility between the two plans. This reporter, who is Chairman of the 
Neighborhood Law Office Committee, was delighted to serve also as 
a member of the organizing committee of the Bar Reference Plan and 
has since been a member of the Board of that Plan. 


The Bar Reference Plan has only been open since May 1948 and 
appears destined for success. Certainly, in its opening months, it 
has had many more applicants than most such reference plans have 
had in their initial stages in other cities. Your reporter believes that 
this initial success is in no small measure due to the fact that the Phila- 
delphia public has been prepared for legal service plans through ten 
years of favorable knowledge of the Neighborhood Plan. 


Although a comparison of the Neighborhood Law Office Plan and 
the Bar Refrence Plan is premature, it will be interesting to observe 
the two plans in operation in one city. Each plan seems to have ad- 
vantages and disadvantages. 
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The Bar Reference Plan provides a centralized service, which is an 
advantage. The location of the Plan in Philadelphia’s City Hall, where 
it receives office space rent free from the City is, of course, an ad- 
vantage since the Neighborhood Law Offices must pay their own rent. 
The fact that the Bar Association subsidizes the Plan makes it free 
of the necessity of making a profit and the weight and prestige of the 
Philadelphia Bar Association, which has among its members more 
than half of the lawyers in Philadelphia, is helpful in bringing the 
need for the service to public attention. 


The advantage of the Neighborhood Law Office Plan over the Bar 
Reference Plan would seem to be: 


The service is more convenient to the client, both because it is located 
in his own neighborhood and because he can go directly to the lawyer 
who is to serve him, and not have to report first to a central office and 
be referred from that office to another lawyer's office. 


The type of lawyer who enters Neighborhood Law Office practice 
is often also the type best equipped to advise in preventive matters. 
Bar Refernce lists must, of necessity, be long and nearly all-inclusive, 
and many of those on such bar lists are not, by the nature of their 
training and practice, inclined to serve neighborhood householders in 
small preventive matters with more than a minimum of time and 
trouble. 


It would, of course, not be fair to compare the number of persons 
who came to the Bar Reference Plan in its first year with those who 
come to the Neighborhood Law Offices after they have been established 
so long. It is this reporter's belief that eventually the two plans will 
stabilize on a basis whereby the Bar Reference Plan will serve per 
year about the same number of persons as are served by the Neighbor- 
hood Law Office Plan. 


Some participants in Neighborhood Law Offices expressed fears 
concerning the Bar Reference Plan before the opening of the Plan and 
complained that their own neighborhood practices would suffer there- 
by, but such fears have proved entirely unfounded. 

All publicity for either plan is good for both plans because it makes 
people think of the necessity for preventive legal advice. 

In only one procedure has the Neighborhood Law Office Plan been 
modified by the impact of the Bar Reference Plan. 

During the first nine years of the Neighborhood Law Office Plan all 
publicity releases were prepared by members cf the Neighborhood 
Law Office Committee and no paid publicity man was employed. 
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The Philadelphia Bar Association determined, however, that its Bar 
Reference Plan should employ a paid public relations expert to pre- 
pare and disseminate its publicity and it was therefore thought wise 
by the Philadelphia Chapter, National Lawyers Guild, to do the same 
for the Neighborhood Law Office Plan. 


For the past six months, therefore, the Guild has employed a pub- 
licity expert who prepares the weekly release to the neighborhood news- 
papers and the radio program. Whether or not this arrangement will 
be continued is not, at this time, determined and it is too early to know 
if it is advantageous from the standpoint of the Bar and of the public 
to employ a public relations man. 


FuTurRE DEVELOPMENTS 


The future of the Neighborhood Law Office Plan, at least in Phila- 
delphia, to this reporter seems assured. The offices are well established, 
the public likes the participants and the Plan, and the growth is natural 
and unforced. It is to be hoped that, at some point in the not too dis- 
tant future, both the Neighborhood Law Office Plan and the Bar Ref- 
erence Plan may be supervised by a single committee. Each Plan has 
much to give to the other, although at the present time, the difference 
in rates between the two plans makes it difficult for the Reference Plan 
to refer clients to the Neighborhood offices even though in some cases 
this may be desirable from the standpoint of the client. The minimum 
rate under the Bar Reference Plan for which a client is served is $6 and 
under the Neighborhood Law Office Plan is $1, which covers an inter- 
view of not more than half an hour. 


As for extension in other cities, it has been the policy of the Neigh- 
borhood Law Office Committee to give courteous attention to all in- 
quiries received but not to serve as a supervisory committee for further 
extension elsewhere. There is no doubt that the Plan is just as practical 
for any large city as for Philadelphia, but to make it work an enthusias- 
tic local committee must found and supervise it. If, after a study of 
the Neighborhood Plan, Bar Associations elsewhere feel that the Plan 
would succeed in their cities, the Neighborhood Law Office Commit- 
tee will always do its utmost to assist in establishing such plans. 


A recent and interesting development has been in the great interest 
shown in England in the Neighborhood Law Office Plan and the re- 
semblance of the plan proposed by the British Government for legal- 
advice centers to the Philadelphia procedure. There is one important 
difference. Under the Neighborhood Plan, individual initiative is 
counted upon to do the job and there is no governmental subsidy. Such 
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governmental subsidy may destroy the essential simplicity of the scheme 
and load it with a bureaucracy. In the opinion of this reporter, much 
of the success of the Plan in Philadelphia is due to the absence of any 
sort of bureaucratic domination or governmental tie-in. 


There have been interesting byways into which the development of 
the Neighborhood Plan has led. There was the successful Institute on 
Preventive Law, sponsored by the Neighborhood Law Office Commit- 
tee some years ago designed to acquaint laymen with the necessity of 
preventive work in this field. There were interesting questions as to 
court costs and the variances in the same in the many courts in the 
country, including the unanswered question as to why court costs 
should be required at all any more than special costs for fire protec- 
tion services, police services or any other municipal function. Ques- 
tions such as those as to court costs are outside the function of the 
Neighborhood Law Office Committee, but no one can serve in such 
an enterprise without being stimulated to inquiry on the subject. 


To sum up, the Neighborhood Plan as operated in Philadelphia has 
succeeded beyond the expectations of its originators, has pleased the 
public and has been heavily patronized thereby, has shown a way in 
which the old relationship of attorney and client can be preserved 
without socialization and without bureaucracy, and has begun to plow 
an immense and interesting field which may be sown with profit in 
every urban community, in America. The sponsors of the Plan expect 
the second decade of service to be even more productive than the first. 
They insist there remains much to be done in the field of preventive 
legal service in this land. The Neighborhood Law Office Plan is only 
one small gesture toward the great work which the bar ought to do 
if it is to fulfill its obligation to the public. Sometimes the Bar quibbles 
or thinks about its dignity while the people wait. The Neighborhood 
Law Office Plan is not the whole answer, say the sponsors of the Plan, 
but in the kingdom of the blind the one-eyed man is king. 














THE MAKING OF THE WISCONSIN CONSTITUTION 


Ray A. BRowNn 


The State of Wisconsin has just celebrated its one hundredth anni- 
versary. The Constitution of the state, framed and adopted at the time 
of its admission, has in spite of nearly sixty amendments thereto, re- 
mained ever since the state’s fundamental law.1 The one hundredth 
birthday of the state is therefore also that of its constitution and the 
occasion is an appropriate one to relate the history of its formation, 
the sources from which it was drawn and the political, social and 
economic forces which dictated its terms.” 


I 
Tue HistoricAL BACKGROUND 


For the present day reader of this prosperous agricultural and indus- 
trial commonwealth to understand properly the formation of the 
Wisconsin Constitution, he must transport himself back a century in 
time to the conditions that the founders of the state knew and lived in. 
The land now included within the boundaries of the State of Wisconsin 
had been successively a part of the old Northwest Territory, of Indiana 
Territory, of Illinois Territory and of Michigan Territory.* During 
this time the settlement was extremely sparse. In 1830 the population 
of present Wisconsin was estimated at about 3000, one half of which 
was in the lead mining district of the southwestern part of the present 
state. The remainder was clustered about the military and trading 
posts at Fort Howard, now Green Bay, and Fort Crawford, now 
Prairie du Chien. In this period there was but little effective civil 





*In this respect Wisconsin is in the company of the neighboring states of Ohio, 
Indiana and Minnesota. Illinois has had three constitutions: 1818, 1848, 1870; 
Michigan three constitutions: 1835, 1850, 1908, Iowa two constitutions: 1846, 
1857. 

* Strangely enough this has never been comprehensively related. Short accounts 
are given in Quaire, Wisconsin —Its History AND Its Peopie (1924), Chaps. 
XX and XXI; Paxson, Wisconsin— A Constitution of Democracy, I1 Miss. 
Vatiey Hist. Rev. 3; XXVI Wis. Hist. Pusr. 30 (1918). The material from 
which these articles are drawn is contained in Volumes XXVI-XXIX of the 
Wisconsin Historica Pusiications compiled by H. M. Quaife, superintendent 
of the Society, consisting of the journals of the conventions of 1846 and 1848 and 
of very extensive newspaper accounts, editorials, and communications. : 

* The respective dates are as follows: Northwest Territory, 1787-1800; Indiana 
Territory, 1800-1809; [Illinois Territory, 1809-1818; Michigan Territory, 1818- 
1836. The Northwest Ordinance and the Acts of Congress creating these respec- 
tive territorial governments will be found in THorpz, AMERICAN CHARTERS, CON- 
sTITuTIONS AND Orcanic Laws (1909). 
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government. Regular courts of justice were no nearer than Detroit and 
St. Louis, and in cases of serious crimes the accused had to be trans- 
ported to those distant places for trial. Governor William Henry Har- 
rison of Indiana Territory had appointed justices of the peace at Green 
Bay and Prairie du Chien, and interesting accounts appear of the 
whimsical type of justice dispensed at the former place. In 1823, how- 
ever, Congress created a federal judicial district to cover the present 
Wisconsin area, and James Doty, then but twenty-three years old, was 
appointed federal judge. A contemporary has written: “It was then 
for the first time that the citizen regarded himself as really under the 
protecting arm of the law and in full enjoyment of his liberty and 
property”. 

With the creation of Wisconsin Territory in 1836 the history of Wis- 
consin as a distinct governmental unit commences. By the Territorial 
Act the territory was provided with an elective delegate to Congress 
and a bicameral legislature, the powers of which extended to “all right- 
ful subjects of legislation.” The Governor, the Territorial Secretary, the 
Attorney-General, the Marshall of the court, and the three judges of 
the Supreme Court, who also served as District Judges for the trial of 
cases in the first instance, were all appointed by the President of the 
United States. The Act, however, provided for the popular election 
of town and county officers.® 


In the decade between 1840 and 1850 the population of the territory 
increased by leaps and bounds. In 1840 it was 30,000; in 1846 155,000; 
and in 1850 over 300,000. The rapid growth in the later period was due 
to the rising tide of settlers who pressed in to take up the public lands 
at the low price of $1.25 per acre. Nevertheless even in the latter years 
this sizable population was confined to the comparatively small portion 
of the state lying south of a line drawn from the mouth of the Wiscon- 
sin River northeasterly to the southern extremity of Green Bay. The 
rest of the state was a uninhabited wilderness with only a few scattered 





_*For an account of the governmental history of the state prior to the organiza- 
tion of Wisconsin Territory see Quatre, op.cit. Chaps. XVII and XVIII. A brief 
account is also contained in the preface to PiInNey’s Wisconsin Reports, Vol. I. 

The Territorial Act is printed in 7 THorpe, op.cit. 4065. The original Wis- 
consin Territory included, besides the territory of the present state, that now occu- 
pied by the states of Iowa, Minnesota, and the eastern parts of the states of North 
and South Dakota. The Act of Congress of 1838 creating the Territory of Iowa, 
however, confined Wisconsin Territory to the lands east of the Mississippi River. 

On the Organization of the territory there were but six counties in the state. 
Of these four were in the southern half of the state: Brown, Milwaukee, Crawford, 
and Iowa. The remaining counties in the northern part, Chippewa and Michilli- 
mackinac, were practically devoid of population. See map in RANEY, WIscONSIN (1940) 
97. By 1848, however, the counties had by legislative act been divided so that 
they were then 26 in number. 
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settlers. The lead mining counties, which had been settled early, had 
some 87,000 permanent residents. The great growth was, however, 
in the district adjacent to Lake Michigan on the south, into which 
settlers were arriving by lake boats and overland from Chicago. In 
1850 Milwaukee was the most populous county of the state, and the 
city, then the only community worthy of that designation, had grown 
to metropolitan proportions with 25,000 people. “Between 1835 and 
1850 most of the land in southern Wisconsin was made into farms, 
though usually it was several years before all of a farm was improved. 
Once he had chosen his land, the farm maker erected a shelter and 
made haste to break a little land and plant some wheat”.’’ The growing 
and exporting of wheat was the major enterprise of the people and in 
1850 eight million bushels were produced.’ Even in the southwestern 
part of the state agriculture began to displace lead mining as the chief 
occupation of the settlers. In the pine lands to the north, lumbering, 
though on a primitive scale, was just beginning its later gigantic and 
meteoric career.® 


Conditions were primitive. Land transportation was over the two 
military roads constructed by the Federal Government, one from Green 
Bay via Fort Winnebago to Prairie du Chien on the Mississippi, and 
one from Green Bay to Chicago. These roads were supplemented by 
toll plank roads, usually in poor repair, and by rough trails through 
prairie and forest. There was much agitation for the improvement of 
the Fox River and Wisconsin River waterway, but it was not until 1856 
that a through trip by steamboat could be made on this route. The 
movement for the construction of railroads was energetically pushed, 
but not until statehood in 1851 did actual operation commence. Also 
not until 1848 and 1849 was telegraphic communication with the out- 
side world and within the state established.1° Of banking facilities 
there were practically none. True, banks ‘at Green Bay and Mineral 
Point had been chartered by the legislature of the territory, but they 
both shortly failed with heavy losses. Samuel Marshall, the founder 
of the present Marshall & Ilsley Bank, was in 1847 just commencing 
business as a private banker. The only sizable local banking institution 





*See map. Raney, of.cit. 93. } 

"RANEY, op.cit. p. 217. For a brief description of the farms of this period see 
A Century or Wisconsin AoricuttuRE, BuLietin 290 Wisconsin Crop & 
Livestock Reportine Service (1948), 9-10, 75. 

*This compares with a production of less than three million bushels of wheat 
produced in 1948. 

*See RANEY, op.cit. Ch. XI for an account of lumbering in Wisconsin. Also see 
Dykstra, Corporations In The Day of the Special Charter, 1949 Wis. L. Rev. 310 
and 469. 

*See RANEY, op.cit. pp. 104-112, 179. 
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was the Wisconsin Fire and Marine Insurance Co. chartered in 1839, 
which besides insurance, did a general banking business and its de- 
mand notes in small denominations freely circulated as currency." 


The heart of the educational system was the one room district un- 
graded school, only partially supported by general taxes, so that many 
poor children did not attend school at all.’* The first entirely free pub- 
lic school did not begin operations until 1849.1* Although there were 
numerous private academies or seminaries, there was no public high 
school until 1853. The first institutions of higher learning, Beloit, Law- 
rence and Carroll colleges, were not established until 1846 and 1847, 
and the University of Wisconsin dates its beginning from statehood in 
1848.14 The growth of churches, largely supported from the east as 
missionary enterprises, was more rapid. A Roman Catholic church was 
erected in Milwaukee in 1839 and in 1843 Wisconsin became a diocese 
of that denomination. The Episcopal church was active in missionary 
work, and 1841 Nashotah was established as a theological seminary. 
The other protestant denominations, particularly the Methodists, 
spreading their gospel through “circuit riders,” were also active. In 
1850 there were 365 churches of all denominations in Wisconsin. The 
publication of newspapers also followed closely the tide of settlement. 
Each sizable community had at least one paper and many had two or 
more. The Green Bay Intelligencer, the first paper in the state, 
appeared in 1833; the Milwaukee Sentinel in 1837. In the territorial 
capital at Madison there were three papers: The Wisconsin Argus, The 
Wisconsin Democrat, and the Express. Although the mortality of many 
papers was high there were, in 1850, forty-two papers in the state 
published in twenty-three different towns. “The newspaper editor of 
the forties was poor in news of the world outside his immediate vicinity 
to a degree difficult of comprehension today; at the same time he was 
largely oblivious of the news value of the events of his home neighbor- 
hood. One passion possessed his soul, apparently, and two staple types 
of material filled the columns of his paper. His passion was for politics, 
and political diatribe and disputation comprised the really vital portion 





"The successor of the banking business of this institution is the present Marine 
National and Exchange Bank of Milwaukee. For an account of early banking in 
the territory see RANEY, op.cit. 119-121. 

"Parents of children attending school were required by individual contributions 
to meet the balance of the school’s expenses. These were of two kinds: a so-called 
“rate bill”, being a cash contribution based on the number of children and the 
days attending, and a “wood tax” whereby wood was furnished to heat the building 
in the winter months. 

“This was in Kenosha, then called Southport, and was due almost entirely to 
the devoted efforts of one man, Michael Frank. 

See Stearns, CotumBiAN History oF EpucaTion In Wisconsin (1893), 
9-22; Patzer, Pustic EpucaTion 1n Wisconsin (1924) 1-15, 
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of the press of Wisconsin in the forties. For filler he had to resort to 
poetry, fiction, and history, and mediocrity of this class of material is 
not less remarkable than the pugnacity and zeal displayed in the politi- 
cal discussions”.5 Undoubtedly the early Wisconsin newspaper was 
a vital force in the infant commonwealth.'® 


One must turn to the census of 1850 to discover the racial and 
national characteristics of the Wisconsin territorial population. Of the 
305,000 then resident in the state, 198,000 were native born Americans.!" 
Of these 68,000 were natives of New York state, many with New Eng- 
land antecedents, and 35,000 from the other northeastern states—New 
England, New Jersey and Pennsylvania. In the southwestern mining 
regions, the course of immigration had been different. The settlers 
there had come in from the south—from Illinois, Ohio, Kentucky and 
Missouri. Thus, differing from the majority, their background was 
already a pioneer one when they established their homes in Wisconsin. 
Of the 106,000 alien born group approximately one-half were from the 
British Isles and Canada, including 21,000 Irish. In the mining counties 
were also some 6,000 English miners from Cornwall and Yorkshire. Of 
the non-English speaking aliens the overwhelming majority were Ger- 
man, 38,000, centered around Milwaukee. In that county one-third of its 
people were native born Germans, and in neighboring Washington 
County nearly one-half. They, however, took but little part in public 
life. Quaife concludes:!* “Men of the old American stock, from the 
northeastern section of the Union, reinforced by English speaking 
aliens from the British Isles, were chiefly instrumental in laying the 
foundations of the commonwealth of Wisconsin.” 


Although in the earliest days of the territory national politics played 
but little part, the presidential appointment of the chief territorial 
officers had an irresistable influence, and, in 1839 and 1840 conven- 
tions were held to organize the Democratic party and Whig parties 
in the state. Then, as now, the Democratic party had its radical and 
conservative factions, popularly known as “loco focos” and “Old 
Hunkers,” created largely by differing views on the banking and paper 
money issues.'® The Democratic party held, however, the allegiance 





* Quaire, THz Movement For StatEHoop, XXVI Wis. Hist. Pusu. 12. 

* See QuairE, ibid. RANEY, op.cit. 459. 

" Of this number 63,000 were born in Wisconsin. These were obviously almost 
all young children, since fourteen years earlier in 1836 the entire population of 
the territory was only 12,000. 

*T Quaire, Wisconsin: Its History Anp Its Pzorre 447. Chapter XX of 
this work is a very thorough examination of the population of Wisconsin as dis- 
closed by the 1850 census. 

“The curious name “loco foco” came from the circumstance that in a Demo- 
cratic rally in Tammany Hall in New York, the conservative faction in order to 
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of such an overwhelming majority of the people of the territory that 
the Constitutional Convention of 1846, elected by popular vote, con- 
sisted of 103 Democrats out of a total of 124. The leader of the party 
was the bluff pioneer Indian fighter Henry Dodge, the first and last 
territorial governor. Although of New England stock, he had immi- 
grated to southwestern Wisconsin from Missouri. Quaife®® describes 
him as follows: “He had been for years a leader of his community in 
Missouri, and in removing to the lead mines in the middle twenties he 
continued a man of mark and influence. He was in many respects a 
faithful copy of that abler and more famous frontiersman, Andrew 
Jackson, between whom and himself existed a warm friendship. As 
sheriff of his county he had personally executed two criminals, sending 
them to the gallows with as little compunction, probably as he had felt 
when exterminating the Sauk warriors in the thicket on the Pecatonica. 
In short, he was an almost ideal leader of the frontiersmen . . .” The 
leader of the Whigs was James Doty of Green Bay, previously referred 
to, a man of education, a lawyer and clever politician with great influ- 
ence with the more conservative Yankee element. He was elected as 
the representative of the territory to Congress in 1838 and served as 
governor under appointment by President Tyler. Political discussion 
centered largely about three questions: Internal improvements of land 
and water highways for travel and transportation of goods; banking and 
currency; and the boundaries of the commonwealth. The destruction 
of the Second United States Bank had deprived the territory of a stable 
currency and banking facilities. The territorial legislature had chartered 
three banks which promptly failed with such disastrous results, that for 
years thereafter the very thought of banks was anathema to most citi- 
zens. The boundary question stemmed from the claim that the acts of 
Congress admitting to the Union the states of Illinois and Michigan, 
and the Webster-Ashburton treaty of 1842, adjusting boundaries be- 
tween the United States and Canada, had deprived Wisconsin of terri- 
tory allotted to it by the Northwest Ordinance of 1787. Some even 
threatened, unless the territory’s claims were recognized, to establish 
Wisconsin as a sovereign state outside the union, and so vehement 
was the language of one territorial legislative memorial to Congress 
that a contemporary characterized it as “A declaration of war against 
Great Britain, Illinois, Michigan, and the United States”.”4 





disrupt the meeting turned off the gas, whereupon their opponents lighted candles 
with matches, then called loco focos, and proceeded with the meeting. 

3» O-cit. 464. 

See Louise Phelps Kellogg in XXVI Wis. Hist. Pusx. 22-23. The principal 
claim of Wisconsin was to that part of the state of Illinois lying north of an east 
and west line drawn through the southern extremity of Lake Michigan. By the 
Northwest Ordinance that line was to be the southern boundary of the fifth 
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II 
Move For STATEHOOD 


Although movements for statehood were enthusiastically promul- 
gated by both Governor Dodge and Governor Doty, there was at 
first but little response from the people. By large majorities popular 
referenda rejected any move for statehood in 1840, 1842, 1848, and 
1844. By 1845, however, the attitude of the people had changed. The 
population of the territory was then well beyond the 60,000 minimum 
set by the Ordinance of 1787 for the admission of new states in that 
territory. The federal appointed judiciary was unpopular and there 
was much feeling that Congress had been niggardly in its appropria- 
tions to the territory, particularly for internal improvements. Undoubt- 
edly the inherent urge of Americans, including that of the recent politi- 
cal emigrants from Germany, to govern themselves played its part. 
The recent admission to the union of the slave holding states of Florida 
and Texas called for the restoration of the balance between the slave 
and free states. A very immediate and pecuniary motive was the oppor- 
tunity of the projected state to secure for itself the one section in every 
township, and the five per cent of the net proceeds of all sales of public 
lands, which the liberal land laws of Congress allotted to the new 
states created out of the public domain.”? In consequence the territorial 
legislature on January 31, 1846 enacted that on the first Tuesday of 
April following “every white male inhabitant above the age of twenty- 
one years,” who had resided in the territory six nionths, and was either 
a citizen of the United States, or who filed his declaration of intention 
to become such, should vote on the question of statehood. If such vote 
favored statehood then the governor should by proclamation call for an 
election of delegates to a convention to be held at the capitol in Madi- 
son on the first Monday in October “to form a republican constitution 
for the State of Wisconsin.” The convention was further authorized to 
submit the constitution framed to the voters for ratification, and if rati- 
fied, to submit the same to Congress for approval.?* The referendum 





projected state to be created out of the old Northwest Territory. The territorial 
claims of Wisconsin continued as a lively subject of debate in Wisconsin and in 
the halls of Congress until the issue was finally settled by the admission of the 
state in 1848 with its present boundaries. It is not necessary herein to consider 
further the matter. 

See Report Or Tue Joint Committee On State GoveRNMENT OF THE 
TERRITORIAL LEGISLATURE, Jan. 1846, XXVI Wis. Hist. Pusv. 60. é 

* The only serious debate in the legislature was over the question of qualification 
of voters and of delegates to the convention. Marshall Strong of Racine argued 
that voting rights should be exterided to free negroes. Moses Strong of Iowa 
county argued to the contrary and his views prevailed. There was general agree- 
ment that the right to vote and to be a delegate should not be restricted to United 
States citizens. ‘ 
It may be noted that this act was passed prior to any act of Congress enabling 
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under this act was this time overwhelmingly in favor of statehood, 
12,334 to 2,487.4 
III 


THE CONSTITUTIONAL CONVENTION OF 1846* 


As soon as it was apparent that Wisconsin would frame a constitution 
Democrats and Whigs alike proceeded tc call county party conventions 
to nominate candidates for election as convention delegates. The party 
newspapers, through editorials and the omnipresent “letters to the 
editor,” filled their columns with suggestions as to what the new con- 
stitution should contain, and vigorously sounded the tocsins to the 
voters to elect their respective party candidates. There had, of course, 
already been over a half-century experience in constitution making in 
the nation, and consequently there was little disagreement as to funda- 
mentals. All took it for granted that civil liberties would be preserved— 
right to trial by jury, privilege of the writ of habeas corpus, freedom of 
assembly, freedom of religion—and that there would be a popularly 
elected bicameral legislature, a governor with a limited power of veto, 
and a judiciary.*> Throughout the entire newspaper discussion appears 
the common distrust of the pioneer community, towards government 
and government officials. Terms of office must be short and salaries low 
lest public officials become corrupt and contemptuous of the wishes of 
the electorate.*° Violent newspaper debate did arise, however, over 





the territory to form a constitution. However, Congress passed an enabling act 
prior to the time the convention assembled. See 9 Stat. L. 56, 7 THoRPE AMERICAN 
Cuarters, 4071; XXVI Wis. Hist. Pust. 136. 

*The Territorial Act, above mentioned, also provided that before the election of 

delegates to the convention should occur, that there should be taken a census of 
the territory by counties, and that delegates to the convention should be alloted to 
each county in the proportion of one delegate to each 1500 inhabitants, provided 
that each county should have at least one delegate. Out of the 124 delegates 66 
came from the extreme southeastern part of the state lying east of the Rock River. 
Iowa and Grant Counties in the southwest had together 20 delegates. 
* Although the constitution framed by this convention was rejected by the 
people, extended discussion of its proceedings is appropriate. In essential details 
the 1848 constitution followed closely the rejected predecessor. Also the framing 
of the 1846 constitution brought more sharply into focus the vital political, eco- 
nomic and social issues of the period than did its successor. After the 1846 con- 
vention, that of 1848, in matter of public interest, was largely an anticlimax. 

*See Milwaukee Courier, XXVI Wis. Hist. Pusr. 231-247. 

* Madison, Wisconsin Democrat, Oct. 3, 1846. ‘The nearer the power is kept 
in the hands of the people, so, we believe, their interests and rights will best be 
secured, . . .” 

Racine Advocate, June 30, 1846. “The business of legislation can be made in- 
finitely less than it has been for years past and then biennial sessions will be prefer- 
able to annual ones, but in order that this shall be done it must be made of no 
pecuniary advantage to the legislators to protract their sessions.”” The author sug- 
gested that if the legislators were paid a salary for the term independent of the 
length of the session, they would “do their work as if they were sent there by the 
people and not merely to gain a little ephemeral distinction for themselves.” 

Ibid. May 19, 1846. “We think an important provision in a constitution ought 
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certain pressing economic and political questions: banks and paper 
currency; exemption of the homestead from debt; an elected or an 
appointed judiciary; and the extension of the suffrage to non-citizens,2? 
The overwhelming opinion was antipathetic to banks and paper cur- 
rency, and Democrats and Whigs alike each strove to place on their 
opponents the responsibility for the creation of the many ‘wild cat” 
banks whose failure had caused such distress throughout the nation. 
Those who favored the elected judiciary were in the majority, though 
many supported the then time honored practice of appointment. All, 
however, recognized the need for a strong and independent judiciary, 
Thus, the Lancaster Herald stated: “Have cheap fences if you will—slop 
clothing if you will—cheap watches if you will—but for God’s sake don’t 
have cheap judges!”** Both Democrats and Whigs urged the extension 
of the suffrage to non-citizens, shamelessly seeking to attract to their 
standards the large German vote in and around Milwaukee County. 
The chief proponent of constitutional debt exemption was the Wiscon- 
sin Democrat of Madison: “After a poor man by dint of the closest econ- 
omy and prudence has succeeded in securing to himself a forty acre 
lot of land, we want it engrafted upon our constitution that whatever 





to be the denial of a power in the legislature to create new offices. Many are occa- 
sionally introduced that are at first thought of little moment but turn out to be 
not only offices of great profit but offices that tend greatly to corruption. ... A sim- 
ple form of government, few offices to execute the laws, and those paid well but not 
extravagantly, will prevent any great desire to seek office, or to tinker with the 
laws.” 

This attitude remained prevalent through the debates on the constitution of 
1846 and on its ratification. In urging ratification of that constitution. Isaac P. 
Waker, later Democratic United States Senator from Wisconsin, said that the 
great question before the people was: “Shall we have a government which creates 
no more offices and officers than are necessary for the public welfare and safety— 
and those shorn of all dangerous patronage and power of combination, and paid 
only as much as will be a proper reward for the discharge of honest duty and serv- 
ice to the public? Or shall we have a government which establishes numerous and 
unnecessary offices and officers, not for the people, but the office holders—concen- 
trates them at the seat of government, places in their hands the machinery and 
means to perpetuate their official existence with salaries not merely sufficient to 
compensate for labor and duty, but sufficient to bribe the corrupt to dishonorable 
ambition and struggle for those offices?” 

™ The Democratic convention of Dane County submitted to the candidates for 
nomination as delegates to the convention five questions: (1) Are you in favor of 
the establishment of banks in Wisconsin?; (2) Will you impose any restriction on 
the elective franchise particularly as to foreigners? ; (3) What restraint would you 
impose on the legislature in creating a state debt?; (4) Are you in favor of mak- 
ing all officers including the judiciary elective and for a short or long term?; (5) 
Would you place in the constitution an exemption of real estate from execution 
against the owner? XXVI Wis. Hist. Pusr. 396. 

Many other matters were of course discussed by the various papers. Among 
these was a prohibition against ministers of the gospel holding legislative office as 
provided in the Texas constitution; the prohibition of capital punishment; and 
the extension of suffrage to free Negroes vehemently urged by the minuscule aboli- 
tion element. 

*™XXVI Wis. Hist. Pusi. 347. 
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reverses may come, whatever havoc sickness or death may make within 
his household, in fine, come what may, we want that land, that home- 
stead, secure from the grasping avarice of any creditor.”® 


The Convention Membership. 


As previously stated, the Democratic party was magnificently suc- 
cessful in electing an overwhelming majority of its candidates to the 
constitutional convention.*®° The Constitutional Convention was pre- 
dominantly an assemblage of young Yankee farmers. Of the 124 mem- 
bers only fifteen were over 50; twenty-nine were between 40 and 50 
years of age; sixty between 30 and 40; and sixteen 30 years or younger.** 
Again of the 124 members, ninety-eight came from the northeastern 
states—forty-two from New England, forty-six from New York, and 
ten from the middle Atlantic states. Of the remainder, ten were native 
born Americans, from the south and the middle west, and thirteen 
foreign born, seven Irish, three English, and three German. As to their 
occupations, forty-nine were listed as farmers, and twenty-six as law- 
yers. The remaining members were distributed over various occupa- 
tions: physicians, editors, surveyors, manufacturers, lumbermen, mer- 
chants and mechanics. However, practically all of them owned and 
operated farms as incidents to their principal occupations. In spite of 
the pioneer conditions, education, formal or otherwise, was not lacking. 
Eleven had graduated from or attended college; twenty-seven had 
studied law, or taught school; and seventeen had prior experience in 
government either in the territory or in the older states. 


Certain members of the convention deserve particular mention. The 
president of the convention was D. A. J. Upham, thirty-five years old, a 
native of Vermont, an honor graduate of Union College, a former pro- 
fessor of mathematics and a lawyer. Four men played outstanding roles 
in the convention, Edward G. Ryan, later the great Chief Justice of the 
State Supreme Court, was thirty-five years old, a native of Ireland and 
son of a gentleman of wealth. Due to the family’s financial reverses he 
emigrated to New York state in 1830 where he studied law and was 
admitted to the bar. In 1852 he established a practice in Racine, from 
which county he was elected to the convention. Marshall M. Strong, a 
native of Massachusetts, was also a lawyer from Racine. He was a 





* XXXVI Wis. Hist. Pus. 366. In support of such a provision the editor urged 
the liberal exemption laws enacted by the Texas legislature under its new consti- 
tution. 
¢ * Of the 124 members 103 were elected as Democrats, 18 as Whigs, and 3 as 
independents. XXVI Wis. Hist. Pus. 800.. 

" The figures given do not check exactly with the total number in the convention 
as for some members precise data is missing. Thumb nail biographies of the mem- 
bers will be found in XXVII Wis. Hist. Pusy. 756-800. 
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graduate of Union College, a resident of the territory since 1836, and 
had served in the Territorial Council. Moses M. Strong, age thirty-six, 
was a native of Vermont, a graduate of Dartmouth College and of the 
Litchfield, Connecticut law school. He had been admitted to the bar 
both in Connecticut and Vermont before he removed to Mineral Point 
in Wisconsin in 1837. He also had served in the Territorial Council and 
for three years served as United States District Attorney for Wisconsin. 
All these men were strong Democratic party members. John H. 
Tweedy, age thirty-two, was a Whig, the only member of that party 
elected from Milwaukee County. He was a native of Connecticut, re- 
ceived a classical education at Yale, and had been admitted to the bar 
of that state. He removed to Wisconsin in 1836, had served in the Ter- 
ritorial Legislature, and in 1847 was elected to Congress as the last terri- 
torial delegate of the state over his Democratic opponent Moses Strong. 
Other members may be referred to briefly: Governor James Doty, who, 
however, took but little part in the convention's deliberations; General 
John Crawford from Milwaukee, born in New York in 1792 and a major 
general of the militia of that state; Alexander Randall, aged 27, from 
Waukesha, later the war Governor of the state; David Noggle, lawyer 
from Beloit, native of Pennsylvania, age 37, with pioneer experience 
in other parts of the west; A. Hyatt Smith, age 32, native of New York 
and a flour miller from Janesville; and William R. Smith, from Mineral 
Point, age 59, native of Pennsylvania, scion of a family of scholars, 
student of the law in the Middle Temple in London, deputy attorney- 
general of Pennsylvania, and adjutant-general of Wisconsin Territory 


in 1839. 
Politics. 

Professor Frederic Paxson in an article previously referred to* has 
said: “The Wisconsin convention that met on October 5, 1846, was a 
Democratic body performing a public task in the spirit of a party plat- 
form.” This political character of the convention became apparent on 
the opening day. On a motion to proceed by ballot to elect a president 
of the convention Ryan and Marshall Strong at once objected and 
moved adjournment in order that the Democratic members might first 
hold a party caucus, lest the officer elected might with Whig support 
receive a minority of the votes of the Democrats. Strong said: “It is 
a matter of much moment to the people whether the germ of the Wis- 
consin constitution be laid in Democratic measures. We were chosen on 
party grounds—chosen to represent the principles of our party.” In 
this he was emphatically seconded by Ryan. “Every member here was 





"Supra, n. 2. 
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elected on strict party politics . . . We represent the people of Racine 
on Democratic principles. He never saw such an animal as a repre- 
sentative who discarded his political principles under any circum- 
stances. He knew nothing more sacred than his party principles. Was 
he not to represent his politics in convention? Was he not sent to in- 
corporate those politics into the constitution? . . .” Although the 
efforts of Ryan and Strong were unsuccessful,** throughout the con- 
vention party principles and even the expediency of partisan politics 
were dominating factors. On the banking issue in order to keep dissi- 
dent Democrats in line appeals were frequently made to the party’s 
well known antipathy to banking institutions, and its stand on the “hard 
money” issue. On the issue whether there should be a large number of 
legislative electoral districts with one member to be elected from each 
district, or whether there should be a lesser number of districts with sev- 
eral members to be elected at large from the more populous districts, 
Ryan stated that in “theory” he was in favor of the former method, “but 
was sure it was not practical now.” Whereupon the Whig Tweedy made 
the following motion: “Resolved, That the principle is of vital import- 
ance, but it is deemed inexpedient at the present time for the Demo- 
cratic party.” In rejoinder and in the same vein Ryan replied: “Re- 
solved, That the Whig party are in a very small minority in this con- 
vention, and it is their party policy to lie low and keep dark for the best 
interests of the party.” This is not to say that all members of the con- 
vention always voted the party line. It was probably natural that the 
minority Whigs should be foremost in urging a non-partisan approach 
to the problems before them, but there were also many among the 
Democrats who approached problems with an independent mind. 
Theodore Prentis of Watertown, in disagreeing with the majority of his 
Democratic colleagues on the banking issue professed: “Whenever it 
was his duty to act in any manner to affect the general interests of the 
country or any portion of it, he would so act as he believed would best 
promote those interests, whatever might be the consequences to him- 
self as an individual . . .” William R. Smith was particularly resentful 
of the efforts to enforce party solidarity: “Sir, when we came here, we 
counted more than one hundred Democrats in the convention. We had 
more than eighty on the first day—Democrats prepared to do their work 
—ready for the muster of rank and file—but in the estimation of cer- 
tain would-be leaders the muster alone was not sufficient—they must 
also have a drum for the company, and he was no Democrat who did 
not at the sound of the drum march up to the halberd of the drill 





“Upham, Democrat, was elected president on the fourth ballot over his chief 
two opponents, Marshall M, and Moses M. Strong. 
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sergeants . . . But I, for one, respond to no such action. I am not will- 
ing to be ‘used’ when ‘wanted.’ I act on my own responsibility and 
follow no drill sergeant.” 

Besides being partisan in their views, the majority of the members 
undoubtedly considered themselves primarily as representatives of their 
local constituents in duty bound to follow their wishes in convention 
action.** This principle affected the entire course of the convention 
proceedings. Contrary to the practice of the Federal constitutional 
convention of 1787, which met in secret with its members pledged not 
to reveal its deliberations, the Wisconsin convention held public ses- 
sions and its proceedings were systematically reported by the three 
Madison newspapers. One of the first actions of the convention was 
that the members thereof should each be furnished free with “twenty 
copies of any weekly newspaper printed in Madison for distribution 
among his constituents,” in order as one member said that the people 
“might know what we are doing here, and that they might vote under- 
standingly on the results”.*> Thus the people of the territory took a 
lively interest in the course of the proceedings, and debates occurring 
on the convention floor were continued in the weekly press.** More 
than that many petitions were received urging the convention to in- 
clude in the constitution provisions carrying out the views of the peti- 
tioners on matters of particular interest—banks, paper money, home- 
stead exemption. Also individual members of the convention at times 
returned to their homes and there learned at first hand their consti- 
tuents’ views.*? The people knew what the convention was doing, and 
the convention knew what the people were thinking. 





“Thus one member said on the question of Negro suffrage, that “he was per- 
sonally in favor of free suffrage, but as he well knew that the majority of his con- 
stituency were opposed to it he felt it his duty to vote against it here although 
he should have voted for it at the ballot box.” Not all members were so re- 
sponsive of course. The most sturdy statement of the contrary position is that of 
Marshall Strong in opposing a constitutional provision securing to married women 
separate property and contract rights: “Sir, I have represented Racine County for 
four years in the legislature and have never been instructed by my constituents 
or warped from my course by lobby members. I have never gone about the county 
to gather the opinions of this or that knot of men but have seriously set about by 
study, reflection, and conversation to ascertain what was right, and have then 
acted accordingly, and by so doing complied with the will of my constituents. And 
I further say that I would not vote for this section if every one of my constituents 
desired it, but would resign.” Alexander Randall also argued eloquently that the 
members should remember that they were framing a constitution “of the whole 
state” and that “peculiar sectional views” should be subordinated to the wider 
interests. 

* In addition Ryan through the course of the convention by periodic letters kept 
his local newspaper aware of what the convention was doing, and others furnished 
similar, though less complete accounts, to other papers. 

™See XXVIII Wis. Hist. Pusx. 127-223. 

"It was specifically claimed that by reason of some of these visits some mem- 
bers of the convention “crawfished” on the more radical positions that had been 
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The above circumstances were not conducive to calm deliberation by 
the convention of the weighty problems facing it. “Debate” on con- 
troversial issues almost invariably tended to become oratorical, bom- 
bastic and personal.** Feeling ran particularly high between the two 
factions of the Democratic majority, sharply split on the bank and 
paper money issues, and personal animosity between members was 
frequent. At one time, a member incensed by the charge by a fellow 
Democrat of “low pettifogging” threw his cane across the hall at his 
accuser. The plea of General Crawford to his Democratic colleagues 
to “take the subject into serious consideration” and “to go to work like 
men of judgment, press ahead with our business, and finish it up as we 
should do” was not too effective. Marshall Strong, speaking later before 
the territorial legislature had this to say in extenuation. “I would not 
speak disrespectfully of the late convention, or of any of its members, 
but it labored under many difficulties, which all saw and lamented. 
It was too numerous. Many writers have observed that large bodies of 
people collected together are more excitable than smaller ones. The 
emotions and passions of men seem to be as it were contagious. It was 
often remarked in our session that, if one or two men became excited, 
the excitement extended over the whole body . . . Business progressed 
very slowly. When two months of the session had elapsed, the utmost 
limit to which any of us thought it would extend, much remained to 
be done. Thus many parts of the constitution were adopted without any 
calm discussion or deliberation. . . . It is well known that at an early 
day there arose two factions in the Democratic party, which continued 
opposed to each other throughout the session. . . . This state of things 
produced suspicion, jealousy, hostility, and every other emotion which 
would most unfit men’s minds for making constitutional law. . . . The 
convention, although it contained many worthy and talented members, 
did not work well as a body”.*® 


Convention Procedure. 


The convention proceeded to its business by first appointing twenty- 
one committees to draft and submit to the convention proposed articles 
on the various matters deemed proper for inclusion in the constitution. 





previously taken on the controversial bank and paper money issue. XXVIII Wis. 
Hist. Pusx. 171, 191. 

*The editor, James Goodhue, of the Lancaster Wisconsin Herald after a visit 
to the convention had this to say of its proceedings: “The declamation, the silly 
witticisms, and the noisy harangues in the convention, the ignorance of parliamen- 
tary rules, the disregard of decency, the little knowledge of constitutional law, 
which characterize the body, have made it the derision and contempt of the whole 
Union.” XXVII Wis. Hist. Pusy. 218. A reading of the reports of the con- 
vention speeches shows that this characterization is not devoid of merit. 

“XXVIII Wis. Hist. Pus. 237-238. 
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Typical committees were those on the legislature; on the executive; 
on the judiciary; on suffrage; on finance, taxation and public debt; and 
on banks and banking.*® On the floor of the convention individual 
members also frequently introduced resolutions as to pet provisions 
they desired to have incorporated and these were then referred to the 
appropriate committee. As soon as a committee made its report it was 
placed on the calendar of the convention for debate and amendment 
as soon as unfinished business was disposed of. This method of pro- 
cedure caused the convention to take up its task in an exceedingly hap- 
hazard manner. Thus the first committee to report was that on banks 
and banking, which made its recommendations on October 9th, four 
days after the convention adjourned, and debate on this controversial 
issue occupied a large part of the time of the convention until its closing 
days. To follow the convention chronologically would therefore lead 
to confusion, and a better understanding of the convention’s work can be 
had, by taking up in order the more fundamental, if less controversial 


matters, with which it dealt. 
IV 


THE CONSTITUTION OF 1846 


The Legislature. 


The task of framing provisions for the legislature was submitted to 
two committees, one on its organization, and one on its powers, duties 
and restrictions. In the main the committee reports followed tradi- 
tional lines. The legislature was to consist of two branches, a House 
of Representatives and a Senate, the former to consist of at least forty- 
five and not more than one hundred members, elected annually, and 
the latter to be one third as large as the former, its members to be 
elected biennially. The legislature was to meet once a year. Every ten 
years the legislature was directed to take a census of the state and 
reapportion the state into as many representative and senatorial dis- 
tricts as there were to be representatives and senators elected. Each 
member of the legislature was to receive “for his services two dollars 
for each day’s attendance during the first thirty days of each session, 
and one dollar for each day’s attendance during the remainder of such 
session”.*1 There were the usual provisions enabling each house to 





“See XXVII Wis. Hist. Pusx. 57 for a complete list of these committees and 
their membership. 

“ The conservative, though Democratic, Madison Wisconsin Argus thought this 
position “odious.” “It presumes that members elected to the legislature will be so 
regardless of every principle of honor and honesty as well as their oaths of office 
as to remain in session longer than the public service requires, merely for the sake 
of two dollars per day.” XXVIII Wis. Hist. Pusx. 158. 
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make its own rules of procedure, and exempting members from arrest 
and service of civil process during legislative sessions. 


Not until November 16th, forty-two days after the convention con- 
yened did the convention as a whole consider this article. In the main 
the convention, without reported debate, followed the committee's 
recommendations. One change was to substitute for the recommended 
majority vote of each house required to over-ride the governor's veto, 
a two-thirds vote of the members then present in each house, but again 
no debate is reported. The method of apportionment, and incidentally 
the size of the legislature, did, however, encounter rough weather, and 
the question had to be twice recommitted to special committees for 
further study and report. The crux of the question was whether the 
representative and senatorial districts should be fixed by population, 
each district to elect respectively one representative and one senator,*? 
or whether the districts should be the counties, each county having that 
number of representatives and senators to which its proportionate popu- 
lation entitled it. The movement for the county districts stemmed from 
the less populated northern counties who desired at least one repre- 
sentative in the legislature for their respective counties. Partisan con- 
siderations were also involved. If the counties constituted the district, 
the Democrats, being in the majority, stood to gain all the legislators 
in a given county. On the other hand if the “single district” method 
were employed, the minority Whigs stood to secure at least one of the 
legislators and break up an otherwise solid Democratic representation. 
Although the Democrats admitted that the single district method was 
more in accord with party principles,** it was the county method that 
prevailed. Until the first reapportionment provided by the article for 
1855, there would be twenty-five representative districts, on county 
lines, electing seventy-nine representatives and thirteen senatorial dis- 





_ “This was known as the “single district” method, a term which is incorporated 
in the present Wisconsin Constitution. See Art. IV, §§4 and 5. On contemporary 
reapportionment problems see comment, 1949 Wis. L. Rev. 

“See the following from the “loco foco” Racine Advocate, XXVIII Wis. Hist. 
Pusat. 437. “The advantages of the single district system are very numerous, and 
among them the following will be fully appreciated by the people generally. In 
the first place, the people are brought nearer to their representative. He must 
be known to a great majority of them and he must also know many. ... In 
the second place, the plan prevents all or almost all gerrymandering by legislatures 
and gives to the minority as near as possible the exact representation it ought to 
have in one house at least... . A third advantage of this system is its equality. 
Large cities or large counties cannot come on the floor of the house often with one 
unbroken front and ride down the smaller counties, nor will there be such well- 
drilled cohorts looking up to one leader who wields the whole power of the dele- 
gation and offers the vote of the whole for any log rolling policy he may deem 
advisable to coax or threaten it to. . . . Another advantage of the district system 
is that it prevents large sections of country from keeping political power in the 
same hands for such long periods, and keeping it by ill means. . . .” 
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tricts electing twenty-one senators. This may have been necessary as 
a temporary expedient, but when the Whig Tweedy moved an addi- 
tional provision setting up the district method for each new reappor- 
tionment, it was voted down—on reconsideration after an earlier adop- 
tion—by a vote of fifty-five to forty-six, causing the brief sarcastic ex- 
change between Tweedy and Ryan previously reported. Accompanying 
this change the permissable size of the house was increased to between 
sixty and one hundred twenty, and of the senate to one-fourth to one- 
third of the house.** 


The Executive. 

The articles on the executive and administrative as reported by com- 
mittee were conventional. The governor and lieutenant governor were 
each to be elected by the people for two year terms. The governor 
would be commander-in-chief of the military and naval forces of the 
state; have power to convene the legislature on extraordinary occasions, 
power to grant reprieves and pardons, and the duty to see that the 
laws were faithfully executed. These provisions were adopted by the 
legislature without debate. The committee’s proposed articles also pro- 
vided for a Secretary of State, an Auditor, a Treasurer, and an Attorney- 
General, each to be elected for two year terms. The convention also 
accepted these provisions, with the exception that the Secretary of 
State was to be the auditor ex officio. The temper of the convention 
and of the times was reflected, however, in the quite extended debate 
that arose over the salary question. The article on the executive, as 
reported by the committee fixed the governor’s salary at $1500 per 
annum. Amendments were immediately offered to reduce this to lesser 
sums—$500, $800, $1000, $1200, and it was finally fixed by the conven- 
tion at $1000. The argument of one member that this was “penny-wise 
and pound-foolish” met with no response. The convention rejected an 
amendment requiring that the governor reside at the capitol, and a pro- 
posal that the state provide him with an official residence, was effec- 
tively killed by a derisive amendment thereto: “And the governor shall 
be furnished with a house, outhouses, and furniture, with a coach and 
eight bob-tailed horses and footmen and everything”.*® The salary of 

“In the ensuing debate on ratification the opponents of the constitution attacked 
the increase in the size of the legislature as placing too heavy a burden of expense 
on the tax payers: “... you will make one short session of one hundred and sixty 
members sum up to $14,400!” On the other hand the increased size was defended 
as affording better representation to constituents, and as a deterrent to usurpation 
of power. “All power is a temptation to usurpation and independence ; and when 
the legislative power is vested in a few, so large a proportion of the whole power 
is vested in each that each feels too much his own consequence and power and 
is too apt to be led astray by all the various temptations, intrinsic and extrinsic, 


to which human nature is liable.” XXVIII Wis. Hist. Pusy. 392, 476. 
“XXVII Wis. Hist. Pus. 393. 
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the Secretary of State was fixed in the Constitution at $1,000, and those 
of the Treasurer and Attorney-General, to be “as presribed by law,” 
with an express provision: “The legislature shall not grant or allow to 
any officer named in this article any extra compensation under any 
pretense, or in any form whatever.” Largely through the efforts of 
Ryan there was added in the closing days of the convention provisions 
making ineligible the governor, the lieutenant governor, members of 
the legislature, and judges to any office of trust or profit in the state 
during their terms of office, and requiring all elective state offices to 
take an oath not to accept during their terms the office of senator or 
representative in the Congress of the United States. 


The more radical wing of the Democratic party regarded these pro- 
visions as one of the strong features of the constitution. As the Racine 
Advocate stated: “The great evil of the executive department of most 
of the states, as every person at all conversant with politics well knows, 
has been the congregation at the seat of government of an associated 
band of office holders, who have assumed a species of political regency 
and exercised a vast control over the government of the state beyond 
their appropriate delegated authority. This constitution forever eman- 
cipates Wisconsin from this adventitious power; her destinies can never 
be controlled by a central, unconstitutional influence. Independent of 
each other for their offices, and all alike directly responsible to the 
people, exercising no power of patronage. . ., with emoluments suffi- 
cient for compensation, but not enough for corruption, holding their 
offices for two years only, . . . without any temptation, pecuniary or 
political, to associate together at the capitol—the executive officials of 
Wisconsin can never be linked together in that terrible unofficial influ- 
ence, which in other states has been aptly styled a ‘regency’—a term 
pregnant with ponderous abuse”.*® 


The Judiciary. 


As had been predicted the subject of the judiciary was long and 
seriously debated, but at a much higher level than were most questions 
confronting the convention. The report of the committee was prefaced 
with an able, dispassionate and learned argument stressing the need 
for a strong, impartial and independent judiciary. On many points the 
article was adopted by the convention without controversy. “The judi- 
cial power of the state, both as to matters of law and in equity, shall be 





_“ XXVIII Wis. Hist. Pusr. 457. A more fervent account of the “nauseating 
picture” of the evils of the political regencies in New York, Illinois and Indiana 
and “of the simply beautiful form of government proposed by the constitution be- 
fore us is given in the address of Isaac Walker, to which reference has already 
been made, supra n. 26. 
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vested in a supreme court, circuit courts, courts of probate, and in 
justices of the peace”.‘7 A provision authorizing the legislature to vest 
jurisdiction in municipal courts, though objected to by the lawyer 
Ryan on the ground that experience had shown such courts to be of 
inferior quality, was retained, and even extended to include authoriza- 
tion to establish “inferior courts in the several counties with limited 
civil and criminal jurisdiction.” The convention also approved a pro- 
vision authorizing the legislature to establish “tribunals of conciliation” 
which should have, however, “no power to render judgment to be obli- 
gatory on the parties, unless they agree to abide the judgment or assent 
thereto in the presence of such tribunal.” A provision authorizing the 
establishment of “a separate court or courts of chancery” was rejected. 
A provision that “the legislature shall impose a tax on all civil suits 
commenced or prosecuted in the supreme or circuit courts, which 
shall be paid into the treasury of the state, and shall constitute a fund 
to be applied to the payment of the salary of the judges” was “founded 
on the equitable principle that each man should pay individually for 
services rendered himself and not the public at large; besides it might 
in a measure tend to check a spirit of litigation”.4® The salary of the 
judges was set at $1500 per annum, regarded as quite liberal, and their 
terms at five years. 


The main points of disagreement occurred over three questions. 
First, the committee proposed a supreme court of three justices, and 
five circuit courts, until the legislature should change the number. 
This was objected to by the lawyers, Ryan, Marshall Strong and 
Tweedy, who favored the so-called “nisi prius” system wherein the 
judges of first instance later sat en banc as an appellate tribunal to 
review their respective prior decisions. Although the nisi prius system 
then in operation in the territory had been unsatisfactory, it was the 
system long in vogue in England, in other states, and in the United 
States courts, where the Supreme Court judges also served as circuit 
judges. Besides the obvious objection of the added expense of a sep- 
arate court, the lawyer proponents of nisi prius favored it on principle. 
The ablest argument was presented by Tweedy. “One thing he con- 
sidered as settled—that judges who try issues of fact in circuit court, 
other things being equal, became the most able men. . . . When a 
judge comes in contact with people of all kinds, dispositions, and feel- 
ings, it is the trial and discipline for making a good judge. Much legal 
learning alone is not enough; without knowledge to apply it to men and 
things, it is only an encumbrance. There is no substitute for this prac- 





“ Committee proposal §2; Const. Art. VII, §2. 
“Committee Report, XXVII Wis. Hist. Pusy. 287; Const., Art. VII §20. 
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tical knowledge. Unless we have judges backed by thirty years’ ex- 
perience, we must have a miserable bench, if they are to be deprived 
of practice at nisi prius. . . .”*° The convention adopted the nisi prius 
system. As a supreme court the judges should hold one term each year 
in each circuit, and as circuit judges at least two terms in each county 
in each year, with the added unique provision “that no judge of either 
of said circuits shall hold court in any one circuit for more than one 
year in five successive years”. 


The second, and more strenuously debated, question was whether 
the judges should be elected or appointed. Tradition in England, in 
the federal government and in the older states of the union supported 
the appointive method, but recent constitutions in Michigan, Mississip- 
pi, Missouri, Iowa and New York provided in whole or in part for 
popular election. But whichever method of selection was favored, all 
agreed that the essential was able and independent judges removed ; 
insofar as possible from partisan influences in their selection and in the 
performance of their duties. The committee report favored election. 
‘It is . . . an axiom of government in this country that the people are 
the source of all political power, and to them should their officers and 
rulers be responsible for the faithful discharge of their respective duties. 
. . . The great and most important privilege of choosing the men who 
were to sit in judgment upon their rights of property, their lives, and 
liberties” should not be denied to the people. It was true that, if judges 
were elected, the candidates would be selected by party caucuses and 
run for office on a party ticket,®! but it was felt that for such important 
office, mere partisan considerations would not sway the voters. More- 
over it was provided: “No election for judges, or for any single judge, 
shall be held within thirty days of any other general election.” “But 
we ask, when have not politics controlled the appointment of judges 
selected by the executive? When has a partisan governor, and who is 
not such, nominated a judge of opposite politics? . . . Are governors 
and senators so wise they cannot err, so firm and pure they may not be 
swayed by improper influences? . . . In short, will they be more hon- 
est, wise, or impartial in making the selection than the people them- 
selves?” The objection “to the elective mode . . . that the judges jmay 





“XXVII Wis. Hist. Pusy. 497-499. 

*In the ensuing debate on ratification opponents of the constitution argued 
that this last proviso was contrary to democratic principles: “The judges, five in 
number, are to be elected each in his own district, and yet each can serve in the 
district which elected him but one year in five. By the operation of this funda- 
mental law the people of one district will elect judges for the others four-fifths of 
the time!” XXVIII Wis. Hist. Pusr. 626. 

It apparently never entered the mind of anyone at the time, that judges might 
be elected on a non-partisan ticket. 
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be induced to render unjust decision in order to secure a re-election” 
was deemed not valid. “Nothing in this country would sooner seal the 
political doom of any judge by all parties and every honest man, than 
the attempt to bend his decision from the line of justice to make political 
capital. . . .-He alone can be a popular judge who is honest, impartial, 
decided, and fearless; who holds with a steady hand the scales of justice 
and will suffer no improper influences to approach them; . . . Such 
a man the people appreciate, and him they will delight to honor. . . .”® 


Ryan, on the other hand opposed popular election in an extended 
speech. “The democratic principle is my religion.” The people should 
therefore elect the legislative and executive branches. “These men, so 
chosen, are the representatives of the people, legislative and executive, 
because they are chosen to represent in their respective offices the 
people and do their will—to speak and to do what of right belongs to 
the people to speak and to do, as the people themselves would speak 
and do if it were possible. . . . And the judiciary—is this so with it too? 
Would you have it a mere echo of the popular judgment? Sir, disguise 
it as men may, that is the naked question. . . . Is the judiciary, like 
the legislative and the executive representative? Must its judgments 
represent the will of the people? No sir! God forever forbid it! . . 
Sir, the judiciary represents no man, no majority, no people. It rep- 
resents the written law of the land; it represents the eternal principles 
of truth and justice; it holds the balance, and weighs right between 
man and man, between the rich and the poor, between the weak and 
the powerful, between the stranger and the lord of the soil, between 
one man and many men, between the criminal and the whole people; 
and woe be to it, if any influence of people or power touch the hesi- 
tating scale or sway the trembling balance”.®* The popular will, how- 





* XXVII Wis. Hist. Pus. 287-292. 

* XXVII Wis. Hist. Pusr. 590-603. Ryan also admitted the evils inherent in 
the appointment of judges by the governor. He proposed a compromise, which 
has modern counterparts. The judges should, in the first instance be appointed by 
the governor, with the consent of three-fourths of the senate, for five year terms. 
When the term of a judge was about to expire, the senate should take a vote upon 
the continuance of the judge for a new term. If the senate, by three-fourths ma- 
jority, votes for continuance, the judge should continue. If not, then the governor 
should make a new appointment. This was, however, rejected by the convention 
by a vote of 78 to 20. 

Ryan’s Democratic colleague, Marshall Strong, also spoke vehemently against 
popular election of judges. To the objections to the elective system which had been 
considered by the convention he added another. “The electors cannot have the 
means of knowing all the persons within their judicial districts who will make the 
best judge. Of twenty-four hundred voters in Racine County, what one of them 
knows who in Walworth County would make the best judge, or who in Rock 
County, or who in Green County? No one of them, sir, has any opinion on the 
subject. . . . Such is not the case with political offices. . . . Candidates for Con- 
gress or state offices have generally either been members of the legislature, or have 
distinguished themselves in some public capacity, or they can make themselves 
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ever, favored the election of all officers including the judiciary; so the 
convention provided; and in the debate over ratification of the consti- 
tution neither Democratic nor Whig paper opposed it on this ground. 


There was, third, also a minor flurry over the question of qualifica- 
tions for attorneys at law.®4 The committee report provided: “Any male 
citizen residing in this state, of the age of twenty-one years, of good 
moral character, and who possesses the requisite qualifications of 
learning and ability, shall be entitled to admission to practice in all 
the courts of this state.” Ryan again led the discussion. He “hoped that 
whichever the convention should decide to do, they would do one thing 
or the other—either shut the door close or open it wide. For his own 
part he didn’t care much which.” He therefore proposed two alterna- 
tive substitutions. The first: “The profession of attorney, counsellor, 
and solicitor in the courts of this state is abolished. Any male person 
of twenty-one years or upwards may appear in any court for himself 
or as attorney, counsellor, or solicitor for any other person.” The sec- 
ond: “Every license to practice law shall expire in two years after the 
adoption of this constitution; and thereafter no person shall be per- 
mitted to practice law unless by license of the supreme court, to be 
granted only after a full examination in open court, and upon the 
unanimous certificate of the judges, to be entered on the records of the 
courts, that the applicant has upon such examination exhibited full and 
abundant ability and learning to practice law with safety to the public 
and has produced satisfactory evidence of good moral character.” The 
report debate was meager. “H. Barber didn't like the latitudinarian 
way—he had seen the evils of it—he thought that the practice of the law 
needed study. Mr. Manahan considered it antirepublican to make a 
separate profession—he was for freedom in the fullest sense of the term 
and he didn’t fear that talent would suffer.” The “republican” view 
apparently prevailed and the provision adopted by the convention read 
as follows: “Any suitor in any court of this state shall have the right 
to prosecute or defend his suit either in his own proper person or by 
an attorney or agent of his choice.” 


Capital Punishment and Debt Exemption. 


Two questions cognate to courts and their procedure—capital punish- 
ment in criminal cases, and exemption of property from execution in 
civil cases—gave rise to prolonged discussion. There is here illustrated 





known by popular addresses. But frequently the person who would make the 
st judge is the very one who is least known to the community; for it is by no 

means the case that successful lawyers will always make good judges.” XXVIII 

Wis. Hist. Pusy. 246. 

“See XXVII Wis. Hist. Pusy. 295, 531-532, 535, 586. 
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the common tendency of particular groups in the convention and the 
territory to insist that the humanitarian, economic and social programs 
they favored be embodied in the state’s fundamental law. For years 
humanitarians on the continent of Europe, in England, and in the older 
states of the Union had urged the elimination of capital punishment, 
a movement with which the moulders of public opinion in Wisconsin 
were well familiar. The following provisions were therefore proposed: 
“Section 1. Death as a penalty is forever prohibited within the limits 
of this state. Section 2. The legislature shall in all cases where the 
death penalty is ordinarily inflicted impose, instead thereof, close and 
solitary confinement for life in the state’s prison, without power of 
pardon, reprieve, or commutation.” The debate, which was extended, 
serious and able, covered all phases of the issue: the Biblical, the 
philosophic and the practical. When proponents of the provision urged 
that as God gave life, so only God could take it away, the opponents 
countered with The Book of Genesis, Chapter 9, verse 6: “Who so 
sheddeth man’s blood, by man shall his blood be shed”.®> The author 
of the proposal said: “Let no one suppose me to be opposed to punish- 
ing crime, for I am not; but I do contend that all punishment should be 
to reform the criminal and not to revenge the injured.” He denied the 
claim of his opponents that the death penalty was necessary as a deter- 
rent to crime, for “man cannot be governed by fear,” as the clergy had 
discovered in ceasing to preach the “fear of hell,” and the schools in 
abolishing whipping of recalcitrant pupils. On the practical side the 
lawyers J. Allen Barber and Edward Ryan cited from experience that 
where the death penalty exists juries will fail to convict and the guilty 
escape. On the other hand there is the danger that by irretrievable 
error the innocent may be deprived of life. The degrading spectacle 
of the public execution was averted to and Ryan “believed that if it 
were possible there could be a capital conviction in every county, there 
would come up such a voice against capital punishment that there 
would not be one vote in its favor.” Experience in Russia, and Italy, 
where the death penalty had been abolished, showed that homicide 
was much less prevalent than in the United States, where it existed. 
Although the proposal went to a third reading it was finally defeated 
by a vote of 68 to 30, apparently on the ground that it was better to 
leave the issue to future legislatures.*® 





“In an open letter to a convention delegate a correspondent of the Madison 
Democrat learnedly quotes the original Hebrew of this passage to refute the Eng- 
lish translation, and to show the blood retribution will be visited by God and 
not by man. 

“See XXVII Wis. Hist. Pusr. 337, 413-416, 418-439, 546; XXVIII Wis. 
Hist. Pusx. 131, 134-143. 
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With two possible exceptions, no topic aroused greater interest than 
that of a constitutional exemption of real estate from sale on execution. 
Twelve separate petitions on the subject from interested groups of citi- 
zens were presented to the convention, and the proposals before the 
convention were many and diverse. Some would grant exemption to a 
prescribed acreage of land; some confined the exemption to the home- 
stead; some placed a value limit on the lands exempted and some 
placed none. The convention finally approved a section exempting 
from forced sale for debt arising from contract any forty acres of rural 
land selected by the owner; in lieu thereof a forty acre homestead of 
rural land, or the urban homestead, the value of which property in any 
case should not exceed $1000. Exception, however, was provided for 
“any mechanic's or laborer’s lien or any mortgage thereon lawfully ob- 
tained”.°? The debate on the issue, both in the convention and in the 
press, was prolonged and emotional. Horace Patch** in support of the 
exemption viewed it as a continuing amelioration of the collection laws 
which “are too severe in their exactions and too repulsive and degrading 
in their tendencies. . . . But, sir, while I would extend an arm of the 
law to the creditor for the protection of his property, and assert his 
rights, I would not beggar the debtor nor erect over him a petty mon- 
archy, in the shape of a creditor, to trample upon him with impunity. 
Sir, I am for giving him a competency for the support of himself and 
his family, not a bare pittance to meet the exigencies of a few days. 
. . . I would give him a home, the permanency of which is fixed and 
immutable, that amid the changing vicissitudes which characterize the 
business transactions of life and amid calamities that beset his path, a 
man can rise above the ruin that surrounds him and exclaim with a 
heart filled with gratitude and countenance beaming with joy—My 
home is left!’5® 


Against the proposal of a forty acre exemption, Marshall Strong, to 
the horrified surprise of his Democratic colleagues gave wordy battle. 
Only in the constitution of Texas did such a provision appear, “and 





"See ConstiTuTION oF 1846, Art. XIV, §2. General Crawford on October 
10th fostered a much more extreme proposal: “That all laws for the collection of 
debts shall forever be prohibited within this state.” The committee, of which he 
was chairman, reported this to the convention, limiting its prohibitions, however, 
to debts of less than $100. In support of the proposal the author’s argument was 
highly charged with emotion. He assailed the “credit system” leading to improvi- 
dence, and the high legal costs in collecting debts. His choicest barbs were reserved 
for the lawyers: “Mr. Chairman, if in speaking of lawyers, I am to be accused of 
descending to low epithets, the fault is not with me; I have to descend to low 
grounds to reach the object of my search.” The proposed provision was lost by 
a vote of 18 to 63. 

“Patch was a lawyer, aged 32. He was the only member of the convention 
who died of wounds received in battle in the Civil War. 

“XXVII Wis. Hist. Pusy. 632-636. 
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surely we will not go to that noted asylum for all the desperadoes in 
the country for examples of public morals and correct laws for the 
collection of debts.” His principal complaint was that the article then 
before the convention placed no value limit on the forty acres of 
exempt land.® “Sir, this is the most outrageous, the most flagrant, and 
the most stupendous provision for fraud that was ever devised.” He 
invisaged the case of a resident of New York state borrowing $5000 
from a kindly neighbor, and then, acquiring in Wisconsin therewith 
the loan a valuable mill on a forty acre tract, defying his impoverished 
creditor to collect. In such a situation the outraged creditor “with hell 
in his bosom” would take the law into his own hands. “Pass this act, 
and I predict that violence and murder will abound. . Thus, this 
section not only offers a splendid bounty to all the villains in the world, 
but it invites lawlessness and murder.” Further the passage of the pro- 
vision will destroy all credit, though this is what some members of the 
convention desire. But because credit may be abused, it does not 
follow that it should be destroyed. It is necessary to bring capital and 
labor together. “Capital without labor is good for nothing because it 
produces nothing. Labor without capital in the present state of society 
is of little worth. . Would you say that the capital of the widow, 
of the orphan, and of the capitalist should lie idle and unproductive, 
and thus impoverish them? And that, too, when a poor man needed it, 
and thus impoverish him.” Credit “is not only the bond, but the dis- 
tinguishing mark of civilized society.” He distrusted the claim that 
public opinion favored the proposal, which he knew could often be 
“manufactured.” At any rate he was never a man whose convictions 
could be swayed by “the popular breeze of the day”.* 





® Shortly after the approval by the convention of the debt exemption provision 
together with the accompanying provision on married women’s property rights, 
Strong resigned from the convention, and thereafter devoted his considerable tal- 
ents to defeating it. In spite of the fact that the finally approved provision placed 
a $1,000 limit on the exemption, Strong still opposed it. See XXVIII Wis. Hist. 
Pust, 243. 

“See XXVII Wis. Hist. Pusi. 647-658. The contentions of Strong were an- 
swered seriatim in another long and fervid speech by David Noggle. 

There was also considerable discussion over a cognate provision in the Bill of 
Rights: “No...law impairing the validity of contracts shall ever be made.” Ryan 
moved to amend this by inserting after the word “validity” the words “or remedy” 
in order to make its prohibition more clear and specific. The debate on the subject, 
largely in the hands of the lawyers, arose out of the current legislation in the older 
states, which in the interests of the debtor class had increased exemptions from 
debt, and in other ways made the collection of debts more difficult. Two such 
statutes had been before the Supreme Court of the United States in Bronson v. 
Kinzie, 1 How. (U.S.) 311, and in McCracken v. Hayword, 2 How. (U.S.) 608. 
Tweedy gave a long and careful explanation of the latter case as supporting the 
amendment. The amendment, however, failed to carry. See XXVII Wis. Hist. 


Pusi. 371-385. . 
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In the debate over ratification, the Madison Wisconsin Democrat 
asserted the natural right of every man “independent of all human 
legislation” to “a portion of this earth on which he may plant a vine and 
fig tree” and thereon raise his family free from molestation by any man. 
It castigated the opposition as coming from that class of lawyers “who 
make it a business to stir up strife, and to aid in stripping the poor and 
unfortunate to the last cent in the world, in order to satisfy a rapacious 
and merciless creditor”.®? Because of the exemption provision this was 
indeed a “poor man’s constitution.” In opposition the Whig, E. V. Whit- 
on,** employing the same natural law philosophy, asserted the moral 
sanction of the contract which “owes no part of its obligation to human 
laws” and declared that “the provision under consideration will inflict 
deep disgrace upon the state should the constitution be adopted.” The 
Milwaukee Sentinel and Gazette®* in “An Appeal to the Labor Vote” 
contended that the article instead of aiding the poor would cheat them. 
Only a minority of the population owned $1000 in property, and the 
poor working man, because of the exemption granted, could not as a 
creditor collect for the honest toil of his hands. Undoubtedly the 
numerical weight of the popular argument favored the provision. 


Taxation, Finance, Public Debt and Internal Improvements. 


While many matters that occupied the attention of the 1846 conven- 
tion are today only of historical importance, the above subjects remain 
serious constitutional and governmental problems. Unfortunately, the 
reported debates thereon are meager. On “Taxation” the committee in 
charge recommended five brief sections. The first was: “All taxes to be 
levied in this state, at any time, shall be as nearly equal as may be.” 
The four remaining sections exempted from taxation all property of the 
United States, of the State, of schools and other educational institutions; 
houses of public worship, parsonages, and public burying grounds.®* 
At the instance of Edward Ryan the committee of the whole amended 
the first section so as to prohibit poll taxes except for highway labor. 
In the matter of exemptions numerous amendments were accepted 
rejecting some exemptions and adding others. The end result was 
apparently not satisfactory to Mr. Judd, chairman of the committee, 
and on his motion the entire article was rejected. It was later however, 
along with various other matters, referred to a special committee of 
which Ryan was chairman. This committee retained the former pro- 
hibition against poll taxes, and granted to the legislature a limited 





@ XXVIII Wis.*Hist. Pusx. 381, 369. 
“ Later Chief Justice of the Supreme Court ; XXVIII Wis. Hist. Pusx. 411, 422. 
“XXVIII Wis. Hist. Pusr. 526-536. 
“XXVII Wis. Hist. Pus. 90. 
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power to exempt. On final action, however, the convention adopted 
section one as proposed by the original committee with no reference 
whatsoever as to poll taxes or exemptions. In absence of any reported 
debate on the subject, the writer believes that the only conclusion to 
be drawn is that the convention had little settled views on the question, 
and was willing to leave the matter of poll taxes and exemptions to 


future legislatures. 


Under the heading of “Finance” two sections were adopted without 
amendment or debate. “No money shall ever be paid out of the treasury 
of this state, except in pursuance of an appropriation by law”.** “The 
credit of the state shall never be given or loaned in aid of any indi- 
vidual, association, or corporation”.** A series of sections also limited 
the power of the legislature to create state debts. Both Democrats and 
Whigs prior to the convention had suggested constitutional restrictions 
on this power referring to such provisions in the recent Iowa and Lou- 
isiana constitutions. It was said: “There is one appalling fact connected 
with national or state debts—never yet has one been fully paid off! The 
effect and tendency of any public debt whatever is to increase and not 
to diminish.” This was the experience in Ohio, Pennsylvania, Illinois 
and other states. Accordingly the power to borrow money “should be 
exercised with the greatest caution.” Legislative abuse of the power of 
taxation “cannot extend further than the ability of the people in any one 
year to pay’ and can be corrected “by the ballot boxes of the next.” 
But where the legislature can borrow money it controls successive legis- 
latures “and can bind not only its immediate constituents during their 
natural lives but their posterity. It is a power to mortgage the 
future. Without serious disapproval this view was accepted by the 
convention. The legislature was prohibited from contracting any state 
debt, with two exceptions: (1) in time of war to repel invasion or 
suppress insurrection; and (2) for defraying extraordinary expenses, 
but in this case the debt should not exceed $100,000, must be passed by 
a two-thirds vote of the members of each house, and must be joined 





* Art. II, §2 of the Constitution did, however, provide: ‘No tax shall be im- 
posed on land the property of the United States; and in no case shall nonresident 
proprietors be taxed higher than residents.” Such provisions were required by the 
Northwest Ordinance and by the enabling act. 

* 1846 Const., Art. XII, §2. This is substantially the same provision as is 
contained in Art. I, §9 of the Unirep States ConstTITUTION. 

“Ibid §3. The same provision is contained in the present Wisconsin Con- 


STITUTION, ArT. VIII, §3. 
Rufus King, editor of the Milwaukee Sentinel and Gazette, later general of 


Wisconsin’s famed Iron Brigade. XXVI Wis. Hist. Pus. 175-180. 
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with an irrepealable annual tax sufficient to pay the interest and retire 
the debt within five years.” 


On the question of public aid in works of “internal improvement”— 
highways, railroads, river and harbor improvements—the convention 
was faced with a choice. On the one hand such improvements were 
urgently needed for the development of the nascent state. On the other 
hand, the experience of the older states in employing public funds for 
such works had been almost uniformly disastrous.™! For lack of re- 
ported convention debate on the subject the following excerpt from 
the Racine Advocate’ shows the views of those adverse to state par- 
ticipation in such undertakings. “Experience has shown in the history 
of all the states which have embarked as states in works of internal im- 
provement that corrupt influences have shared largely with views of 
public utility in most undertakings of the kind; that the cumbersome 
and corrupt machinery of state agency constructs works of this char- 
acter at a lavish expenditure, greater by twenty-five to seventy-five per 
cent than private energy and economy would conduct them; that the 
presence in the state . . . of a vast staff of disbursing officers and other 
well paid officials, with an army of plundering contractors . . . isa 
great political and financial evil; that the public debt thus contracted 
has ever, except perhaps in a solitary instance, far more than over- 
balanced the advantages of any work; and finally that all such under- 
takings are far better and more safely left to . . . private enterprise.” 
It was this view that prevailed in the convention. The suggestion of 
the original committee charged with the subject matter: “Internal im- 
provements shall forever be encouraged by the government of this state. 
But the legislature shall in no case create a state debt for that object, 
without at the same time providing means for the payment . . . thereof,” 
was promptly emasculated by striking out everything after the word 
“object” in the second sentence. The question was later committed to 
the special Ryan committee, to which reference has already been made, 
which brought forth the provision later adopted without change by the 
convention. While the state could encourage works of internal improve- 





"1846 Constitution, Art. XII, §§5-10. Similar provisions are contained in 
the present Wisconsin ConsTITuTION, ArT. VIII, §§4-7. 

There was also a provision against the issuance of any state “scrip.” Evidences 
of debt authorized by the above provisions were to be bonds of at least $500 pay- 
able in five years. The issuance of territorial scrip circulating as money had ap- 
parently been the occasion of some speculation, “and much was said about the 
treasurer and his agents buying up scrip at a depreciation of from 25 to 50 per 
cent and turning it over to the state at its original value.’ XXVII Wis. Hist. 
Pusu. 321-323. 

"The exception was the Erie Canal, which not only developed the country 
but was an outstanding financial success. 


"XXVIII Wis. Hist. Pusr. 508. See note, 1948 Wis. L. Rev. 247. 
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ments by private persons, it “shall not carry on, or be a party to carry- 
ing on” any such works, with the single exception that where grants of 
land or other property had been made to the state for such purposes the 
state could devote the avails of the grants to such purposes and carry 
on the works, without, however, creating any state debt or liability 
therefor.7* So pronounced were the views of the convention on the 
question that it memorialized congress to change the grant to the state 
of lands for internal improvements into grants for school aids.”* The 
only reported dissent from the provision in the public debate over rati- 
fication came from “Old Crawford Forever” writing in the far western 
Prairie du Chien Patriot. That territory was in urgent needs of roads. 
What good was it to use the funds from federal land sales for schools 
without the children of settlers to use them. Moreover by placing the 
matter of internal improvements, particularly roads, in the hands of 
private capitalists, the state would be creating odious corporate monop- 


olies over these vital necessities.*® 


Banks and Paper Money. 


As has been seen the people of the territory were violently opposed 
to banks, and both Democrats and Whigs had proposed constitutional 
prohibitions on their creation. The proposed article on banks and bank- 
ing was the first one presented to the convention and under unusual 
circumstances. On October 8th Ryan was appointed chairman of the 
committee to deal with the subject. On that day he personally drew up 
the proposed article, and without calling his committee together se- 
cured, with the exception of the Whig Gibson, the approval of the other 
four members.” On October 9 he presented the article to the convention 
as the committee recommendation. The drastic provisions thereof had 
four main facets: (1) There shall be no bank of issue within the state. 
(2) The legislature shall have no power to confer upon any person or 
corporation “any banking power or privileges whatever” and no corpo- 
ration within the state shall receive deposits of money, make discounts 
or buy or sell bills of exchange. (3) No person or corporation shall 
issue, pass or receive any paper money, bank bills or other evidence 








* 1846 Const. Arr. XI. 
“XXVII Wis. Hist. Pusx. 753-754. 
“In State ex rel Jones v. Froehlich, 115 Wis. 32, 38 (1902), interpreting a sim- 


ilar provision in the 1848 constitution the court said, “Though the constitution 
was rejected by the people this section met with great and general approval. It 
was said by Mr. Estabrook to have been ‘as the precious jewel in the head of 
the toad’.” 

™ To such procedure Gibson strenuously objected. “He thought that Whigs placed 
upon committees would certainly be allowed to meet with that committee and 
take share in their deliberations and preparation of the report.”” XXVII Wis. Hist. 
Pust. 71. He later, ibid. 91, submitted a minority report. 
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of debt intended to circulate as money. (4) Penalties were imposed— 
for issuing any paper money, a fine of not less than $10,000 and impris- 
onment for not less than five years: for the passing or receiving of such 
paper a fine of not less than $500 or imprisonment for not less than 
three months: for a corporation or its officers to receive deposits, make 
discounts or deal in bills of exchange, a fine of not less than $5000 and 
imprisonment for not less than two years.” 


From the opening to the closing days of the convention the subject 
matter of this report consumed an inordinate amount of time and split 
the convention wide open.*® Debate on the question was largely parti- 
san, personal and emotional, and much consideration was paid to the 
supposed desires of constituents. The hard economics of the issue were 
understood and discussed by only a few. Although Ryan and Moses 
Strong vehemently argued that the constitutional penalties were neces- 
sary, lest some future legislature be corrupted by the “softs” and render 
the prohibition innocuous, even their fellow anti-bank men joined with 
the majority of the convention in deleting them from the final draft. 
The inclusion of penalties in a constitution was considered unprecedent- 
ed, not self executing and improper. Some were particularly incensed 
at the proposal, the moderate Democrats Beall and Randall castigating 
them severely. “Do gentlemen think that their system of pains and 
penalties descending and fastening upon the everyday transactions of 
men of small means will add dignity to their purpose or give character 
and effect to a measure the most odious and tyrannical ever attempted 
to be inflicted upon a free people?”’® 


Since, with the exception of the southwest mining district, the prin- 
cipal medium of exchange in the territory was eastern bank notes and 
the notes of the Wisconsin Fire & Marine Insurance Co., the two sub- 
stantive proposals of Ryan—no banks, no paper money—were inextric- 
ably mingled in the thinking and debates of the convention. Only the 
young Democratic lawyer from Kenosha, Elijah Steele, seemed to rec- 
ognize that the receiving of deposits and the discounting of commercial 
paper did not necessarily involve the right of a bank to issue its own 
notes as a circulating medium; that the two functions had had differ- 





"On Ryan’s own motion (XXVII Wis. Hist. Pusx. 162) the convention amend- 
ed the prohibition on passing or receiving paper money to apply up to the year 
1847 only to denominations of less than $10, and after 1849 to denominations of 
less than $50. This was subsequently amended, ibid. 195, to make the latter 
figure $20. 

"On the money issue the Democratic party, both locally and nationally, was 
split into two factions: the loco focos or hard money people, and the softs or 
conservatives. 

” Samuel Beall, XXVII Wis. Hist. Pusx. 126. 
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ent utilities; and that the second might be prohibited and the first 
allowed.®° So incensed, however, had the majority of the voters become 
over bank failures and depreciated bank notes, that they visited their 
wrath upon the whole banking enterprise. This attitude moreover rep. 
resented the view of the populace at large, and to carry out the wishes 
of their constituents was regarded by most members as a sacred obliga- 
tion.*! A typical attitude is that expressed by William Clark of Sauk 
County.®* He “was opposed to paper money of any description, let it 
eminate from whence it may. He was as much opposed to the introduc- 
tion of ‘wildcat’ as of ‘Badger’ money, and would join in the hunt against 
these banks with a double-barrelled gun, and shoot the wild cat with 
one barrel, the badger with the other, and tumble them both into the 
same grave. . . . He went the whole length in the exclusion of paper 
money; he had given his constituents a pledge to go the whole figure 
in opposing banks; and when he should be found to forfeit that pledge 
on this floor he hoped his tongue would cleave to the roof of his mouth, 
or he be in condition for the ants to carry him through the keyhole.” 
David Noggle, undoubtedly represented the views of the convention as 
a whole when he said: “I do not Mr. Chairman, consider that we are 
properly to decide in voting upon this matter the question whether 
banks are good or bad—whether proper or improper—whether we shall 
have banks or not—for every member of this committee who has had 
the honor of occupying the floor since the commencement of the pres- 
ent discussion save the exception above mentioned [Mr. Gibson] has 
been loud and boistrous in declaring his hatred, indignation, and de- 
termined opposition to banks and banking in all its hideous shapes and 
forms. . . . From the course which the debate has taken thus far it 
would seem that we are warring against banks”.®* 


A small minority of Whigs and moderate Democrats, however, con- 
sidered the committee’s article on banking too drastic, a view expressed 
by the Democrat Theodore Prentiss as follows: “He would have no 
banking under any circumstances unless it could be done safely to 
the public and for their convenience; he was as unfriendly as anyone to 
irresponsible banking, and he was equally as unfriendly to any prin- 
ciple which, if carried out, would tend to impair or check the increasing 





°XXVII Wis. Hist. Pusy. 181-185. 

™ Much bitter partisan debate occurred over the question whether the Demo- 
crats or the Whigs were primarily responsible for the creation of the numerous 
“wild cat” state banks, the failure of which had caused so much distress. See 
the speech of the Whig Burchard placing on the Democratic party the responsi- 
bility for bank failures in Wisconsin, Michigan and New York. XXVII Wis. 
Hist. Pusr. 148-151. 
“XXVII Wis. Hist. Pusr. 120. 
" Id. p. 108. 
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prosperity of the country. This article forever prohibits the legislature 
from authorizing banking of any kind, under any restrictions. He was 
not willing that the legislature should have no power at any future time 
when, perhaps, the circumstances and necessities of the people might 
require it, to permit banking with proper safeguards, and under proper 
restrictions. Nor was he willing that the present population of the 
territory, of one hundred and sixty thousand, should bind half a mil- 
lion people, to which the population of the territory would soon swell, 
upon a matter of at least doubtful policy”.** =These views were put in 
concrete form by Tweedy in a proposed substitute for the committee 
recommendation. There should be no special charters for banks, but 
they must be created under general laws. Before such a law should 
take effect it must be published for thirteen successive weeks in news- 
papers in the territory and approved by the people at the next general 
election. Moreover such a law must make the stockholders liable to 
the extent of their stock for all the debts of the bank. In the case of 
circulating bank notes the legislature shall require security for their 
redemption in specie, limit the amount, require their registration, and 
give them priority over all other debts of the bank. The amendment 
was, however, rejected by a vote of 80 to 21,®° and the constitution as 
finally approved read as follows: “The legislature shall not have power 
to authorize or incorporate, by any general or special law, any bank or 
other institution having any banking power or privilege, or to confer 
upon any corporation, institution, person or persons any banking power 
or privilege.®® 


As we have seen the committee also recommended the prohibition of 
the issuance, giving or receiving of any bank note or other evidence of 
debt intended to circulate as money. The temper of the “hards” were 
well presented by George Hyer of Jefferson County, who “believed he 
represented a ‘hard currency’ constituency — a constituency wholly 
opposed to banks; and it was such a constituency he wished to repre- 
sent. . . . he being in the classification of parties a ‘hard.’ The county 
of Jefferson . . . is an interior county just far enough from the brokers 
and money shavers of Milwaukee to share largely in all the fraudulent 
and broken bank paper in which the money brokers of that city are 
speculating—an imposition to which they will be subjected so long as 
bank paper is permitted to circulate as a currency . . . The people of 
that county are an agricultural people, and their principal product is 





“Id. p. 116. 

w Id. 185-186. 

"Const. 1846, Art. X, §2. In addition there was a prohibition of “any bank 
of issue within this state” and of any branch or agency of any bank of the United 
States, or of any state or territory within or without the United States.” 
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wheat, which, if they wish to raise money on, they are obliged to take 
to Milwaukee to market. There is no other cash market within their 
reach, and here they are paid off in miserable rags, to convert which 
into gold and silver, they are obliged to shave off three or four per 
cent. He did not believe Jefferson County had been free for the past 
eight years from an unequal share of bad paper in its currency, and 
he believed the people were ready and anxious to free themselves from 
the trash which has been so long imposed upon them as money”.®* The 
Whigs and many Democrats opposed such drastic action, as impractical 
and ruinous and leading to a rejection of the constitution by the people. 
The Democrat Charles Baker of Walworth county examined the prob- 
lem as follows: “He would ask if we were prepared to exclude all the 
foreign paper money from our state. He considered such a prohibition 
uncalled for and prejudicial to the best interests of the people. . 

A constant influx of emigration pouring in, most of whom brought 
with them paper of good sound, specie paying banks, it was impossible 
in every case to bring specie in lieu of paper; specie was not so plenti- 
ful there. If a man sold his farm for four or five thousand dollars, it 
was a difficult matter in many cases and sometimes impossible to obtain 
specie in payment. Therefore, if this amendment of the member from 
Grant®® should prevail it would have the effect of checking emigration 
to our state and turn it off to some other quarter where their money 
could be used with less inconvenience. . . . He said the main export 
of the west [that is the mining districts] was lead, and of the east 
wheat; specie was plenty at the west because there was not that com- 
petition in lead that there was in wheat. The eastern staple of wheat 
must compete with the vast wheat region of New York, that of Michi- 
gan, Illinois, Indiana and Ohio; and buyers will be apt to purchase 
where they can do so with the least inconvenience. If they are obliged 
to bring with them the specie to purchase our wheat, when they can 
purchase their supplies in other markets for the paper of sound banks, 
they will be drawn off to other markets.”®® The nub of the views of the 
“softs” is perhaps presented by the remarks of Theodore Prentis, that 
it was impossible to economically isolate Wisconsin from the rest of 
the country where paper circulated freely.®° 





* XXVII Wis. Hist. Pust. 203. 

“To absolutely prohibit the issuance, giving or receiving of paper money. 

* XXVII Wis. Hist. Pusz. 118. This argument was countered by David Nog- 
gle with the proposition that silver could be transported from the eastern sea board 
to Wisconsin at a cost of only $1.55 for $100. Moreover, he was of the opinion 
that the balance of trade between Wisconsin and the east was in favor of Wisconsin. 
Id. 109-112. 

” Idem, pp. 115, 201. In a learned discourse Rufus Parks argued that the whole 
evil of depreciated paper currency came from the bimetalism of gold and silver. 
On the general market, silver was less valuable than gold and so, by the operation 
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These more reasoned arguments of the “softs” had little effect on the 
majority and when the question of the banking and paper money 
article was finally put to vote the convention by eighty to twenty-four 
accepted the prohibition of paper money along with that of banking 
in general. The sixth section of the article, prohibiting the circulation 
of paper money in smaller denominations, soon came, however, to raise 
such violent opposition from a large segment of the population, that 
many members, fearing that the constitution with that provision in it 
would never be accepted by the people, moved for reconsideration, in 
order that they might change their prior vote, or in the popular phrase 
of the time “crawfish”.°1 They were, however, unsuccessful. Amid 
tremendous excitement the move to reconsider was lost ‘by a tie vote, 
fifty-three to fifty-three. Despite later abortive attempts to raise it, 
this settled the issue. The proposed constitution besides prohibiting 
the issue of any paper money, prohibited its circulation after 1847 in 
denominations less than $10 and after 1849 in denominations less than 


$20.98 





of the economic rule that bad money drives out good, silver replaced gold as 
currency. But silver was too cheap and bulky to be transported in large amounts 
—a thousand dollars weighs sixty pounds. Therefore people would regardless of 
law employ paper currency. XXVII Wis. Hist. Pus. 130-134. 

Another confusion of the banking and paper money issues also was present. 
If it were impossible, as claimed, to exclude the paper money of out of state 
banks, would it not be better to have Wisconsin banks issuing paper? The state 
could at least control such banks and their issues. Samuel Beall, XXVII Wis. 
Hist. Pusx. 126. 

" Marshall Strong in a later address before the territorial legislature said: ‘‘Un- 
til nearly the close of the convention no part of their labors met with so much 
opposition from the people as the sixth section of the bank article.” XXVIII Wis. 
Hist. Pusi. 243. The Whig press explained the change in view by the circumstance 
that many members had visited their constituents. Since the original vote “many 
members have visited their homes and constituents; and from certain manifestations 
of itching in their ears we judge they have been somewhere in the vicinity of fleas.” 
Madison Express, XXVIII Wis. Hist. Pusy. 171. See also Milwaukee Sentinel and 
Gazette, Id. 191. 

“A proposed amendment to the Bill of Rights granting the right to give and 
receive paper money was on a vote of the convention decided to be out of order. 
XXVII Wis. Hist. Pusr. 519. On December 10th, six days before adjournment 
sine die, a motion to instruct the committee on revision to strike out the sixth section 
of the bank article, was after debate voted down 80 to 15. 

" The fate of a proposed article on corporations other than banking and munici- 
pal is indicative both of the distrust of a pioneer agricultural community of corpo- 
rations and of the scanty consideration given by the convention in its closing days 
to important subjects. The proposed article provided that such corporations could 
be created only by general laws, with the exception of those “for special objects of 
internal improvement” and “cases in which the objects of the incorporation 
could not in the judgment of the legislature be obtained under the general law.” 
In the latter cases the act had to pass two successive legislatures. In any case the 
act of incorporation was subject to amendment or repeal by the legislature. Also 
‘all members of every corporation . . . shall individually be jointly and severally 
liable for all debts and liabilities of such corporation contracted or incurred at any 
time before they respectively finally ceased to be members of such corporation or 
during three months thereafter.” On November 19th, this article was entirely 
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Married Women’s Rights 


Two issues remain, concerning which the convention was sharply 
divided, and on which debate was prolonged and acrimonious. These 
were the questions of a constitutional declaration of the right of a mar- 
ried woman to her own separate property, and the extension of the 
right of suffrage, particularly to free negroes. The bitter opposition to 
these proposals of some supposedly progressive members of the con- 
vention is an emphatic reminder that what we are pleased to denomi- 
nate liberalism is often determined by circumstances of time and place, 
and also that the individual man is exceedingly complicated and 
puzzling. On some subjects he may well be progressive and forward 
looking, and on others no better than a bigot. 


The movement to free married women from the mastery of her hus- 
band, which the common law of England placed upon her, both as 
regards her contracts and her property, was in full force in the eastern 
part of the United States in the decade in which the Wisconsin conven- 
tion met. The subject had been extensively debated in the New York 
constitutional convention of 1846, and in 1848 that state adopted a com- 
prehensive married woman’s act, the first in this country.** The subject 
was first definitely put before the Wisconsin convention by the reso- 
lution of General Smith from Iowa County to the effect that the com- 
mittee on miscellaneous provisions should report an article: declaring 
that all property of the wife, owned by her prior to marriage or acquired 
by her thereafter, should be her own separate property. November 25th 
that committee reported: “All property, both real and personal. . . . 
of the wife owned or claimed by her before marriage and also that 
acquired by her after marriage. . . . shall be her separate and individ- 
ual property, and none of it except that given her by her husband shall 
in any manner or form be liable for his debts. . . . Laws shall be passed 
providing for the registry of the property of the wife and for carrying 
out the provisions of this section.” When the article came up for con- 
sideration, Ryan immediatley opposed because it “was contrary to the 
usages and customs of society, to the express commands of the Bible 
that ‘the twain shall be of one flesh’; because it would encourage men 
to be fraudulent by secreting their property under the cover of the 
wife’s name; and because the provision, if adopted, will lead the wife 
to become a speculator, and to engage in all the turmoil and bustle of 
life; liable to sue and be sued, and thereby destroy her character of a 





stricken by a vote of 53 to 49, the only remarks reported being an objection by 
the Democrat N. F. Hyer to the imposed stockholders’ liability. The 1846 consti- 
tution thus had no provisions on the subject. 

“See I ScHouter, Domestic Rextations (6th ed) 310. 
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wife; and because villains would be induced to seek wives not for their 
sake, but for the sake of covering up their frauds”.*> The Whig Tweedy 
also opposed the provision on the apparent ground that it was difficult 
of administration and a matter best left to consideration by future leg- 
islatures. Marshall Strong, Ryan’s cohort, adopted Ryan’s argument 
without elaboration, and was also adamant in opposition. “The passage 
of this article would, if passed, compel him to use all his exertions 
against the adoption of the constitution itself”. 


These arguments were answered by David Noggle of Beloit with 
oratorical fervor. “Sir, I think I have witnessed more unfairness in the 
discussion of this article than any other before the convention; both the 
gentlemen from Racine . . . and the gentleman from Milwaukee . . . 
have assumed as the basis of their arguments that females, that wives, 
are common combinations of fraud, deception and dishonesty. No 
other construction can reasonably be put upon their arguments; yet I 
have too much charity to believe that they will willingly subscribe to 
such a doctrine. . . . Let every member ask himself the question, . . . 
Is it true that his bosom companion, the young intelligent, and lovely 
wife, with all her apparent innocence, who, for his personal worth and 
merits alone abandoned the parents’ rich and stately mansion, separated 
herself from friends that were near and dear to her to embark with her 
bare-handed husband for the far West, taking in all probability the 
last farewell of friends, affluence, and luxury, would ever for the mere 
paltry consideration of dollars and cents become the tyrant of him she 





*® XXVII Wis. Hist. Pust. 631. 

“ XXVII Wis. Hist. Pusv. 645. This threat he carried out, Strong resigning from the 
convention for that purpose. Strong’s views on the subject were more fully ex- 
pressed in the address he delivered before the territorial legislature the following 
February: If the wife is to have the separate property she must be able to protect 
it and to sue even her own husband if he trespasses thereon. She must be able to 
contract and to execute notes and other instruments. She may form partner- 
ships with her husband and even with others. “Woman is to be transferred from 
her appropriate domestic sphere, taken away from her children, and cast out 
rudely into the strifes and turmoil of the world, there to have her finer sensibilities 
blunted, the ruling motives of her mind changed, and every trait of loveliness 
blotted out.” The provision in question comes from the civil law, and the laxity 
of morals in Paris where that law prevails was notorious. On the other hand 
there is no such purity of morals in this respect as in our own country... . It is 
fabled that once upon a time a rooster crowed as follows: ‘Women rule here,’ and 
another one at an adjoining house replied ‘So do they here,’ while still another 
one far off chimed in by saying, ‘So do they everywhere’; and this interpretation 
will become literally true wherever women fall under the operation of this law.” 
XXVIII Wis. Hist. Pusr. 238-240. 

Rufus Parks also deprecated the provision. “His constituents were not willing 
to leave established ways, and the old common law, and strike into an unknown 
sea.” He said that “the article would lead to vice and confusion unutterable and 
to the worst kind of an aristocracy. It will bring back all the evils of entail and 
gt great fortunes to prevent their use in business.” XXVII Wis. Hist. 
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thus loved and adored? . . . Sir, the adoption of this . . . section 
will doubtless raise many poor and indigent families, even in this new 
state, from destitution and want to a comfortable and honorable situa- 
tion. . . . The kind hand of charity may safely fall upon the poor and 
needy, and still be elevated far above the hand of the prodigal husband. 
. . « The little, humble cottage will no longer be the asylum of grief 
alone; it will not longer be inhabited by the half-naked and half-starved 
human beings. The light of education will at once burst in upon them 
Then sir, with what sincere sympathy would the wife open every cell 
of her noble soul to receive the effusions of her husband’s misfortunes 
and mitigate his woes. She would pour tears of benevolence into his 
pecuniary wounds. . ._ .Elevate your wives and elevate your daugh- 
ters, and you elevate the race that follows”.°** Whether this argument 
swayed the convention we do not know. The proponents of the section 
had caucased and had the votes. The section carried by a vote of 58 
to 37 and became a part of the proposed constitution, thereafter to be 
used by opponents of adoption as one of the constitution’s principal 
defects.** 





“XXVIII Wis. Hist. Pusi. 661-663. 

* Several other matters of land ownership were also considered by the conven- 
tion, though the reported discussion is so meager that little light is thrown upon 
them. A proposal to limit the amount of land that any one person could own—it 
was asserted that one Charles Murray, a councillor of Queen Victoria, owned 30,- 
000 acres in Grant County—was regarded as a worthy objective, but impractical, as 
long as Congress placed no limit on the amounts of public lands that could be 
sold to single purchasers. XXVII Wis. Hist. Pusy. 327, 456, 483. 

Leases of agricultural lands for longer periods than twenty years were, how- 
ever, prohibited, Const. Art. XVII, §1. This provision was taken directly from 
the New York Constitution of 1846. 

There was also an attempt to include the provision of the New York constitu- 
tion abolishing feudal tenures and declaring that all lands in the state should 
be allodial. This failed to carry, however, apparently because the non-lawyers 
of the convention could not understand it. “The bill of rights as reported by the 
select committee then came up, which induced considerable debate on striking 
out foreign terms in unknown tongues and inserting English, during which many 
definitions of the terms ‘allodial’ and ‘escheat’ were offered which were thus 
summed up by General Crawford:‘Mr. President: I did not intend to say a word 
on this subject, but after the explanation of my venerable friend from Iowa (Gen- 
eral Smith) that the word ‘allodial’ meant ‘my own’ and that if a man possessing 
an estate died without heirs, his estate did ‘escheat’ to the state—after that ex- 
planation—I came to the conclusion that my land is my own unless I get cheated 
out of it, and if I died without heirs it will go to the attorney general” XXVII 
Wis. Hist. Pus. 518. 

The Constitution, Art. XV, §3, copied almost verbatim from the New York, 
did provide: “The people of this state in their right of sovereignty are declared to 
possess the ultimate property in and to all lands within the jurisdiction of this 
state; and all lands the title to which shall fail from a defect of heirs shall revert, 
or escheat to the people.” 

A proposal] to prohibit the ownership of land by those not eligible to citizenship 
was rejected. Instead the Constitution, Art. XVI, §15 provided: “Foreigners who 
are or may hereafter become residents of this state shall enjoy the same rights 
in respect to the possession, enjoyment and descent of property as native born 
citizens.’ 
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The Right of Suffrage. 


The Committee in charge of the article on suffrage, was under the 
chairmanship of the redoubtable Moses Strong of the western county 
of Iowa, and consisted of four Democrats and one Whig, Charles Bur- 
chard of Waukesha. In behalf of himself and his Democratic colleagues 
Strong presented on October 9th a majority report, of which the vital 
provisions were as follows: “Every white male person of the age of 
twenty-one years or upwards, who shall either be a citizen of the United 
States, or who shall have declared his intention to become such in con- 
formity with the laws of Congress now in force. . . . and shall have 
taken and filed in the office of the clerk of the district court of the 
county in which he resides an oath to support the Constitution of the 
United States and of this state, and who shall have resided in the state 
six months next preceding any election, shall be entitled to vote at such 
election. . . .”% 


When the article came before the committee of the whole, David 
Giddings, native of Massachusetts and a relative of the Ohio abolition- 
ist from Ohio of the same name, moved to amend by stiriking out the 
word “white”. The debate on the issue is reported in part as follows. 
“Mr. Ryan was opposed to the amendment. . . . He believed God had 
placed an insuperable mark of separation upon the two races, and he 
believed that those whom God had placed apart no man should bring 
together. . . . Mr. Ryan continued his remarks at some length, citing 
the situation of the colored population in the city of New York as an 
instance of their abject social condition and habits, where, he said, every 

- negro was a thief, and every negro woman far worse. . . . He adverted 
the system of colonization as the proper mode of effecting the object 
aimed at those friendly to the negro race, and bade Godspeed all who 
were endeavoring to elevate this unfortunate class of men, but thought 
it would be an injustice to the negroes themselves, as well as whites, 
to place the two races in the same scale of social equality.” Moses 
Strong “was teetotally opposed to negro suffrage in any manner or form 
that could be devised. If this negro clause was inserted in the consti- 
tution, he could promise gentlemen, that it would not receive fifty votes 





” Italics supplied. The article was subsequently amended to extend the voting 
franchise to all Indians declared to be citizens of the United States by act of 
Congress, and to all civilized persons of Indian blood not members of any tribe. 
Ten days later Burchard offered a substitute article, which by striking out the word 
“white” would extend the franchise to free Negroes. 

The majority proposal provided for viva voce voting. On the motion of several 
members who desired secrecy in voting—“it was a matter between his conscience 
and his God for whom he voted”—this changed to provide for voting by ballot. 
XXVII Wis. Hist. Pus. 205. 
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west of Rock River; the people would deem it an infringement upon 
théir natural rights thus to place them upon an equality with the col- 
ored race. He came down upon the abolition party like a perfect ava- 
lanche; was in favor of no half way measures with them but would 
give them war—war to the knife, and the knife to the hilt!”1 


The arguments of the small minority—it was said only thirteen voted 
in favor of the Giddings’ amendment—were eloquently expressed by 
Burchard in presenting his minority report. “The first principle laid 
down in this report is that no distinction of color shall be made as a 
qualification for electors. I am aware of the degraded state into which 
chains have placed the African race in this country. I am aware of the 
public sentiment that has borne down with a heavier hand that portion 
of our fellow citizens. I know that there are difficulties in the way of 
creating political equality. I know that social equality, so long at least 
as a part of the race is in bondage, cannot be enjoyed; and I am not 
an advocate of that equality. . . . But while I am free to make all 
these admissions, I am bound to present the other side of the question 
and prove first that the sentiment that ‘all men are born free and equal’ 
is a just and right principle and a principle upon which the spirit of the 
age and the mass of minds are acting. Second, that the Negro has rights 
as sacred and dear as any other race; and third that those rights can 
only be secured by placing in his hands the instrument of defense— 
the ballot—which is provided by our institutions as the safeguard of 
political rights. . . . That negroes have rights—a right to live on our 
soil—a right to progress in knowledge, virtue and happiness—a right 
to exercise the powers and affections of men—I know not how many of 
this convention will question. But from the very circumstances under 
which they are found among us, they are an object of our sympathy 
as well as of our justice. Originally forced from their homes, their 
descendants who have freed themselves claim but the common heritage 
which the government of the soil on which they were born guarantees, 
professedly, to every citizen. . . . Now if they are thus situated. . . . 
upon what ground do the opponents of the right to vote rest their argu- 
ment? Is there any? There is none, founded either in justice, right or 
humanity. Because a man is born with a dark skin, he is forever to be 
disfranchised! This is a terrible, damnable doctrine, and as false as it 
is terrible. It is a doctrine that will not stand the scrutiny of the age; 
neither will its apologists stand with clean hands at a tribunal where 
there is no respect of persons”.1 





™ XXVII Wis. Hist. Pusr. 214, 215. 
* Id. 241-248. 
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The defeat of the Gidding’s amendment did not close the matter. 
Probably as a compromise measure, for the abolition party was terribly 
in earnest and its strength a matter of conjecture, Boyd, a Democrat 
from Walworth county proposed that the question of negro suffrage 
be submitted as a separate question to be voted upon by the people 
when the constitution was submitted for ratification. Moses Strong, 
representing the older settlements of the west opposed this strenuously. 
His constituents were unalterably opposed to negro suffrage, and he 
saw in the proposal an attempt of the eastern districts, where it was 
supposed a majority favored negro suffrage to impose their will on the 
west. Others opposed on grounds of propriety. The convention was 
constituted to report a whole constitution, and not a partial one. If 
this issue were submitted to popular referendum, why not that on the 
banking issue as well? On the first test the referendum resolution was 
voted down by a vote of 49 to 33. It kept recurring, however, and 
each time gathered strength until finally on November 25th it was 
adopted by the close vote of 55 to 49. If the proponents of the refer- 
endum hoped thereby to secure the support of the abolitionists to the 
constitution they were doomed to disappointment. The Waukesha 
Freeman, edited by Sherman Booth,!” urged all abolitionists to reject 
it. “Let that foul document, stained with deliberate trampling on the 
rights of man on account of his complexion, be spurned by every free- 
man and friend of his species”.1°? On the other hand those who voted 
for the referendum in the hope that suffrage might be extended to the 
Negro were equally misled. The extension of the right was rejected by 
a vote of 15,415 to 7,664.1% 


The question of extending the voting franchise to non-citizens was 
also a matter of controversy. As seen, the proposed article did not pre- 
scribe citizenship as a condition of suffrage, but did require that the 
non-citizen or “foreigner” should have taken the first steps under the 
acts of Congress to become such, and in addition have taken an oath of 
allegiance to the Constitution of the United States and to that of the 
state. Apparently the western counties, where the bulk of the popula- 
tion was native American, were opposed to thus extending the fran- 
chise, while the eastern counties with their large foreign population 
favored it. Thomas Burnett of Grant County proposed in the commit- 





This is that same Sherman Booth who later defied the fugitive slave law, 
and whose name is preserved in the well known constitutional case of Ableman v. 
Booth, 21 How. (U.S.) 506 (1859). 

* XXVIII Wis. Hist. Pus. 637. 

™ Id. 698. In only seven out of twenty-two counties was the vote favorable to 
Negro suffrage. As predicted by Moses Strong the heaviest vote against Negro 
suffrage was in the western counties, 
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tee of the whole an amendment to restrict the right to citizens, and 
attempted to support it on the ground that extension of the franchise 
to foreigners would make them citizens, which was the exclusive func. 
tion of the Congress of the United States.’ This erroneous claim was 
answered by Dr. Franz Huebschmann of Milwaukee and by Ryan 
whose able legal arguments are fully reported.1° In addition these 
gentlemen took the occasion to support the extension as a matter of 
justice and sound policy. “The gentleman from Grant (Mr. Burnett) 
intimates that it would be inexpedient to give the right of voting to so 
many foreigners, because many of them are ignorant and do not love 
the institutions of this country. They come here to better their con- 
dition, he says, and not because they love republican principles. Now, 
Mr. Chairman, you will very seldom hear such remarks fall from the 
lips of those who are really acquainted with the mass of the foreign 
population of this territory, and who have lived a length of time 
amongst them. Certainly a good many come here to better their con- 
dition, but they know when they come here that this country flourishes 
and gives them more opportunity to better their condition than any other 
country, because our conditions are republican; and they know that 
it is every citizen’s duty to sustain and support those institutions, and 
they are willing to bear their share of the burdens. In the present war 
with Mexico the foreign population of the United States have shown 
themselves as ready to fight for their adopted country and to risk their 
lives as any other portion of the people; and in fact in most of the 
states which were called upon by the general government for volunteers 
the companies consisting of foreigners were the first who started for the 
seat of the war. . . . The charge against foreigners, that they are 
ignorant, if applied to them as a class, is untrue and unjust. And if 
there are amongst them as many or more who are ignorant as amongst 
the rest of our population, this is no reason that they should wait a long 
time before they can enjoy the right of voting. On the contrary the 
right of voting will prove, and has proved to my knowledge, to be the 
best stimulant to make the indifferent ones use their best endeavors to 
inform themselves in relation to the institutions of this country. . . . 
We all, I believe, desire that these different national elemnts should as 
soon as possible unite and amalgamate and form one whole people, the 
people of Wisconsin. . . . If you put the different national elements 
on a par and give them the same political rights, you will promote and 
facilitate their amalgamation. The more distinctions you make between 
them politically, the more you delay this great end, which is so essen- 





* XXVII Wis. Hist. Pusy. 230. See to same effect, J. A. Barber, 235. 
“34. 231, 232. 
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tial to the future welfare of this state”.1°* The opposition to the exten- 
sion of suffrage to non-citizens was slight, both in convention and in the 
popular press, and thus the constitution contained the provisions of the 
committee report substantially as submitted. 


Other Provisions of the Constitution. 


The foregoing pages have been devoted to the principal matters con- 
cerning which there was prolonged discussion and debate. Brief 
account only need be given to certain other matters considered by 
the convention. 


(a) Bill of Rights. Although the report of the committee on the bill of 
rights! was greatly altered before final adoption,’ there was general 
agreement as to the provisions which it should contain. Slavery was pro- 
hibited and also imprisonment for debt. Freedom of the press and of 
speech was guaranteed, and in prosecutions for libel the truth might 
be given in evidence, and the jury empowered to decide both ques- 
tions of law and fact. Religious freedom should be preserved, and no 
law enacted concerning the establishment of a religion. Criminal 
prosecutions must be instituted by indictment or presentation by the 
grand jury, and the accused was given the customary protections then 
established in this country, including the right to a public jury trial, 
assistance of counsel, freedom from self incrimination and from double 
jeopardy. Unreasonable searches and seizures were prohibited. It may 
also be mentioned that “no law shall be passed granting any divorce, 
otherwise than by due judicial proceedings.” 


(b) Education. Before the convention assembled the press of the state 
had been insistent that education must be promoted and free public 
schools provided. The committee on education, composed strangely 
enough of three natives of Ireland, Graham, Ryan and Fitzgerald, who 
made their report on November 25th, '° was in full accord on these 
objectives. Section one provided a state superintendent of public in- 
struction, who should have general supervision of the school system of 
the state. Section two provided that there should be a state fund “for 
the support of public schools throughout the state, the capital of which 





™ Franz Huebschmann. Jd. 233. Dr. Huebschmann was born and educated 
in Weimar, Germany, and had emigrated to Wisconsin in 1842, being the first 
German physician in Milwaukee. 
™XXVII Wis. Hist. Pust. 301. 
™ Const. Art. XVI. 
™XXVII Wis. Hist. Pusv. 538. 
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shall be preserved inviolate,” and the earnings of which should be 
irrevocably appropriated for school purposes. Into this fund should be 
placed all moneys and the proceeds of all property granted to the state 
by the United States for educational purposes, as well as all property 
escheated or forfeited to the state. By section three the towns and cities 
were required to levy taxes for the support of schools. By section four 
the legislature was to provide “for a system of common schools which 
shall be as nearly uniform as may be throughout the state. . . . and 
no sectarian instruction shall be used or permitted in any public school.” 
By section five the legislature was directed to provide for the establish- 
ment of libraries “one at least in each town and city.” This report was 
adopted almost intact by the convention.’"* The only serious opposition 
reported was by Dr. Stoddard Judd of Dodge county who took the 
ground that the present school system needed no improvement; that 
the appointment of a state superintendent was unnecessary and would 
be a “mere frittering away of the school fund,” and “that town libra- 
ries, which gentlemen thought were productive of much good, were 
town nuisances”.!!* He failed, however, to attract any support for his 
argument. Tweedy in particular defended the provision for a state 
superintendent, which was apparently borrowed from the Michigan 
constitution. “His only hope for the stability of republican institutions 
was in the education of the masses. . . . For his part he considered 
that this system of superintendence was the foundation, the life of 
progressive education. He believed that a constant and vigilant watch 
should be kept over our public schools; that a state superintendent was 
necessary, a man of eminent learning and ability, who should devote 
his whole time and attention to education in our state—instituting 
normal schools for the education of teachers, appointing local superin- 
tendents, and visiting every county, and if possible every school-district, 
to impress upon the minds of the people the importance of the sub- 


ject”.128 


(c) Local Government. Two committees were enrusted with formulating 
articles on local government, one on counties and towns, and one on 
municipal corporations. The former committee proposed an article of 
seven sections, which provided in part: “There shall be but one system 
of town and county government, which shall be uniform as near as prac- 
ticable throughout the state.” The article also provided for the election 





1 Const. Art. IX. The committee draft provided for the election of the state 
superintendent. This was amended to provide for election or appointment as the 
legislature should provide. 
™ XXVI Wis. Hist. Pusi. 569. 

"8 Id. 569-570. 
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of sheriffs, clerks of court, county clerks, registers of deeds and district 
attorneys for two year terms, with the sheriffs being ineligible for re- 
election for the next two years after termination of their terms of 
office.144 When the proposal came before the committee of the whole 
it was extensively amended, and finally met with the inglorious end of 
being rejected entirely by a vote of ten to seventy."* The only provision 
in the constitution on the subject was section 3 of article VII on legis- 
lative powers: “The legislature may confer upon the boards of super- 
visors of the several counties of the state such powers of local legislation 
and administration as they shall from time to time prescribe.” The 
committee on municipal corporations met with no better success. Its 
report was short.'!® Municipal corporations shall be created only by 
general law; no municipal corporation shall have any power to con- 
tract debt. It also ran into opposition, and although the evidence is 
meager, apparently there were many who disagreed both as to the re- 
quirement of creation by general law, and as to prohibition of debts. 
The article was extensively amended and when it finally came up for 
final passage was rejected by a vote of nineteen to sixty-six. The con- 
stitution had no provision whatever on the subject. 


(d) Amendment and Revision. Before the convention assembled the 
Madison Democrat proposed as a worthwhile provision, which it bor- 
rowed from New York, that the constitution be subject to periodic re- 
vision in order that it be kept abreast of the conditions and policies of 
the changing times.’!7 The committee of the convention entrusted with 
the matter of amendment accepted this proposal. It provided'!® for 
the submission of proposed amendment by the legislature on a two- 
thirds vote of the elected members of each house, and in addition that 
every tenth year after the constitution should take effect it should be 
the duty of the legislature to submit to the people at the next annual 
election the question of calling a convention to revise the constitution. 
With only verbal amendments these provisions were adopted. 

The closing days of the convention were occupied with clerical de- 
tails. The convention adjourned sine die on December 16 after an 
address by the president thanking the members for their labors. Sig- 
nificantly only eighty-five of the one-hundred twenty-four members 
originally elected signed the document."!® 





id, 271. 

™ Td. 417, 

™ Td. 310. 

™ XXVI Wis. Hist. Pusx. 378. 

™ XXVII Wis. Hist. Pust. 191. 

™ One member had died during the convention. Moses Strong, as has been 
seen, had resigned. 
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V 


REJECTION OF THE CONSTITUTION BY THE PEOPLE 


The sharp divisions and bitter debates in the convention as well as the 
rumblings of popular disapproval had convinced many members of the 
convention that the proposed constitution would be rejected by the 
people. Indeed in the closing days of November, when the controversy 
on the banking and money issue was at its height, Randall of Waukesha 
County called an informal meeting of the membership “to take into 
consideration the propriety of adjourning the convention and returning 
to their constituents, and not spending any more time in framing a 
constitution when there was no prospect of its being adopted”.!”° Al- 
though his proposal was not adopted the prophecy which he uttered 
was echoed by others.’*! Also when the territorial legislature met the 
following February a bill was introduced, supported by numerous 
popular petitions, that with the submission of the constitution to the 
voters for ratification there should be submitted concurrently the 
question of calling a new convention in the event that the constitution 
submitted were rejected. Party Democrats were, however, successful 
in defeating the bill on the ground that it was but a clever move by 
opponents of the constitution to prejudice it in the eyes of the voters.!** 


With the constitution before the people, the Democratic press unani- 
mously rallied to its support, although most of them regretfully admit- 
ted it had defects. The more “radical” or “progressive” papers casti- 
gated the opposition as springing from the moneyed interests, and 
appealed to the farming and laboring classes to support it. The Whigs 
and the “conservative” faction of the Democratic party, under the lead- 
ership of Marshall Strong, naturally stressed that the question of rati- 
fication was not a party question and urged the voters to consider the 
document on its merits. Many of the papers discussed the document 
item by item supporting or denouncing the provisions as served their 
particular views. In addition many rallies were held throughout the 
territory by the constitution’s supporters and opponents, some of which 
ended in disorder and personal altercations.1** The split in the Demo- 
cratic ranks was however fatal. When the ballots were counted 20,338 





™ XXVIII Wis. Hist. Pus. 173. 

™ See Madison Express, XXVIII Wis. Hist. Pust. 172; Communication from 
“Democrat” in Milwaukee Courier, Id. 196; Lancaster Wisconsin Herald, Id. 218. 

™ XXVIII Wis. Hist. Pusr. 227-308. 

™ Some of these rallies were called professedly by Democrats in opposition. See 
XXVIII Wis. Hist. Pus. 328. 
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voted against ratification, and 14,119 for ratification. In only seven 
counties did the constitution carry.1* 


It is, of course, impossible to state with confidence the exact causes 
for this overwhelming action. The foregoing account, however, has 
shown the principal areas of disagreement—banking and paper money; 
exemption of the homestead; married women’s separate property; and 
negro suffrage. Obviously, due to the overwhelming rejection by the 
voters the extension of suffrage to negroes, the provision in that regard 
was not a principal cause of the constitution’s rejection, but neverthe- 
less the votes of the abolitionists against the constitution for that reason 
added to the total of adverse votes. The exemption and married wom- 
en’s provisions were among the principal objects of attack by opponents 
of the constitution, and as has been seen was the cause of the defection 
of Marshall Strong. It seems strange today that these provisions now 
so universally accepted, should have contributed to the constitution’s 
rejection, but apparently the convention in this respect had proposed 
reforms which the people were not then ready to accept. The “consti- 
tution party” charged that the money and financial interests were simply 
using these clauses to cover their real opposition, which was based on 
the banking and paper money provisions. The writer is inclined to 
believe that there is some ground for the charge. There were very few 
indeed who professed that their opposition was based on the banking 
provisions as such. The paper money provisions were, however, fraught 
with grave danger to the economic interests of the territory's merchants 
and farmers, and there is ample proof that many realized this and were 
unwilling to run the risk. In addition to these reasons for rejection in- 
herent in the document itself, there was grave dissatisfaction with the 
manner in which the convention had conducted itself. In extenuation 
of his opposition to the constitution, the Democrat J. A. Noonan char- 
acterized the convention as having “convened in disorder and ill humor, 
sat in confusion and adjourned in disgrace”.1*° The antics of some of 
the convention members undoubtedly gave to many no feeling of con- 
fidence in the document which they produced. 


In spite of the rejection of its labors the convention had not toiled 
entirely in vain. The main structure of the constitution was sound, and 
as will be seen in a later article, many of its provisions were adopted 
substantially intact in the 1848 constitution. The people of the territory 
had also learned a lesson. A convention as large as that of 1846 was 





™ The votes are tabulated in XXVIII Wis. Hist. Pus. 698. 
™XXVIII Wis. Hist. Pus. 351. 
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too unwieldy to properly fulfill its function. Again the dominance of 
one party and the attempt to write into the constitution particular party 
tenets was sure to run into opposition when the document was presented 
to the voters of both parties. Lastly a constitution is not the proper 
place to embody particular reforms, until at least there is assurance that 
the majority of the people have accepted them. The people of Wiscon- 
sin were clamoring for statehood. The stage was set for a new con- 


vention. 














A NEW ERA IN PUBLIC HOUSING 
HAROLD AND JOHN I. ROBINSON 


On September 1, 1937, President Roosevelt signed the United States 
Housing Act of 1987.1 That Act was the culmination of four years of 
experimentation in loans to limited dividend housing corporations and 
direct federal construction and of two previous attempts to enact a de- 
centralized program of low-rent housing and slum clearance.? Now, 
twelve years later, Congress has again seen fit to extend federal aid 
to the housing of the lower income groups and the clearance of slums 
and substandard areas.® 


The first twelve years of the life of the United States Housing Auth- 
ority and its successor agencies were marked by growing pains, chang- 
ing policies and repulsing attacks on their very existence. Initially, 
the housing program suffered from the early philosophies of the Public 
Works Administration and requirements for local participation, as well 
as from the need for unemployment relief. The demands of war in- 
terrupted its natural progress, and the housing shortage and the ensuing 
insistence upon emergency measures played havoc with any extension 
of federal aid. Actually, as a result of the war and reconversion, the 
original low-rent slum clearance program was allowed only three years 
of experimentation. Nevertheless, the accomplishments in the field of 
public housing in the last twelve years are legion, even though not al- 
ways generally, or fully remembered or realized; its mistakes, perforce, 
a public record which the antagonists of public housing have taken 
care to publicize widely.* 


These twelve years have seen the solution of many of the old prob- 
lems inherent in the public housing program, the rise and growth of 
new problems, the shifting of emphasis, and the abandonment of old 





* PL. 412, 50 Stat. 888, 42 U.S.C. Sec. 1401. 
Robinson, Public Housing in Massachusetts, 18 B. U. Law Rev. 83 (1938); 
Robinson, Some Problems Confronting the Public Works Emergency Housing Cor- 
poration, 19 Cornett L.Q. 548 (1934). Ursan Hovusineo (P.W.A. 1936) ; Keys- 
(1939)" Lecat Aspects or Pusiic Housinc, NaTionAL Resources COMMITTEE 

‘PL. 171, 81st Congress (S. 1070; H.R. 4009). 

Robinson, The Record Has Been Very Good, N.P.H.C. Pusiic Housine (1947) ; 
Keyserling, The Next Ten Years of Housing, N.P.H.C. Pusuic Housine (1947) ; 
Pustic Housine (1946), U.S.H.A.; Hearings before Senate Banking and Cur- 
rency Committee (1949); ANNUAL Report, H. & H. B. A. (1917); REPORTS OF 
Housg anp SENATE CoMMITTEES ON BANKING AND CURRENCY (1949). 
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fetishes and conceptions. Any consideration of the new legislation and 
its future should, therefore, properly be prefaced by a review of the 
years since 1937. 


THe PuHitosopuy OF Pusiic Howusinc 


At the time of the enactment of the United States Housing Act of 
1937, there was essentially no provision for federal aid for the housing 
of the nation’s lowest one-third income group. The Home Owners’ 
Loan Corporation and the Federal Housing Administration represented 
public aid to the middle income group, to the savings banks and to 
mortgagees. The fifty-one federally built and owned housing projects 
and the seven limited dividend projects comprised an attempt to re- 
lieve unemployment more than they did succor to families of low in- 
come. Yet, there was little disagreement over the inability of a large 
segment of the population to own their own homes, to secure “decent, 
safe and adequate housing at rents they could afford to pay” and to 
escape from the slums and their attendant dangers. 


It had always been recognized that private capital is unable to build 
good housing at rents low enough to return a profit and meet the need 
of the families of low income.® Rehousing slum dwellers was seen to 
require a joint venture by federal and local governments and private 
enterprise. In 1935 and 1936, bills to accomplish this end result were 
introduced by Senator Robert F. Wagner of New York and one achieved 
partial passage.® Finally, in 1937, the Congress declared it to be the 
policy of the United States: 


To promote the general welfare of the Nation by employing its 
funds and credit, as provided in this Act, to assist the several states 
and their political subdivisions to alleviate present and recurring 
unemployment and to remedy the unsafe and unsanitary housing 
conditions and the acute shortage of decent, safe and sanitary 
dwellings for families of low income, in rural or urban communities, 
that are injurious to the health, safety and morals cf the citizens 
of the Nation.’ 


Governmental aid for low-rent housing and slum clearance was thereby 
placed on the same plane as aids to banks and home owners, shipping, 
public roads, farm stabilization, and the like. 


During the war, the necessity for a comprehensive housing agency 
to further the war effort became apparent. The President, by Execu- 





*$.2392, 1935. Hearings before Committee on Labor and Education, U. S. Sen- 
ate, June 4-7, 1935. 

*S.4424; passed by Senate June 15, 1936. 
* Supra, n. 1.. 
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tive Order, therefore, established the National Housing Agency as a 
temporary expediency.* In 1947, following the close of the war, steps 
were taken toward a long range approach to the over-all housing prob- 
lem with the creation of the Housing and Home Finance Agency, the 
first all-inclusive, permanent peacetime housing agency.® In 1945, too, 
the “National Housing Act of 1946” had been introduced in recogni- 
tion of government's stake in the total housing supply.’° That bill, as 
well as the 1947 and 1948 versions," and the several bills filed in 1949,?* 
took cognizance of the fact that the large portion of so-called private 
housing is, in fact, publicly financed, even though privately owned, 
and that today government bears all the financial risk in the construc- 
tion of new homes.'* 


Despite the general recognition of the need for comprehensive, rather 
than piecemeal legislation, to offset recurring housing emergencies and 
equalize government aid, the movement toward a comprehensive hous- 
ing program suffered a set-back in 1949 when legislation was enacted 
providing for low-rent public housing and slum clearance without pro- 
vision being made for the further liberalization of aids to privately- 
owned housing or for assistance to cooperatives. Nevertheless, the 
Congressional policy on public low-rent housing has now been definite 
ly reaffirmed.'* 


1937-1949 


As has been so often related, the United States Housing Act had its 
origin in the movement between 1935-1937 to shift from a program 
of federal construction to one of local initiative, operation and control.'5 





“Executive Orper 9070, Feb. 24, 1942. The N.H.A. was composed of three 
constituent agencies: Federal Housing Administration, Federal Public Housing 
Authority and Federal Home Loan Bank Board. 

*REORGANIZATION Pian No. 3, Jury 27, 1947. House Doc. No. 270. The 
three component parts of the H.H.F.A. are: Federal Housing Administration, Pub- 
lic Housing Administration and Federal Home Loan Bank Board. 

*§.1592. This bill (the so-called Wagner-Ellender-Taft Bill) was favorably re- 
ported by the Senate Committee on Banking & Currency (S. Report No. 1131, 
79th Congress, 2nd sess.) in April, 1946, on the recommendation of the Subcom- 
mittee on Housing & Urban Development, and was passed by the Senate. 

8.866. This bill, now known as the Taft-Ellender-Wagner Bill, never reached 
a vote although favorably reported by the Senate Committee on Banking & Cur- 
rency in April 1947 (S. Repr. No. 1140, 80th Congress, Ist sess.). In 1948, an 
a ween of nate aus gees OY the Senate and a substantially similar bill 
avorably reporte the House Committee on Banki 
No. 2340, 80th Sanesied. pbancpy neueicnst: 
E.g., H.R. 11,933, 1973, 1974, 2516, 2738, 3877, 4458, 4700; S.709, 712, 724. 
ABRAMS, Tue Furure or Housine (1946); Testimony by David L. Krooth, 
ne of Senate and House Banking and Currency Committee on S$. 2246 and HR6070 
* Supra, n. 3. 
* Supra, n. 2 and 4. 
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Every move since then, with the exception of the war years, has been in 
that direction. Even during the days of construction of PWA housing 
projects, which followed the discarded program of loans to limited 
dividend housing corporations, plans were being laid to achieve local 
autonomy and complement contemplated federal legislation. As early 
as 1935, the PWA Housing Division addressed letters, over the signa- 
ture of the President, containing suggested state legislation to the gov- 
ernors of all the States and followed this with its own urgings. So 
successful was this early drive for state enabling housing legislation, 
that by the time the United States Housing Act was enacted in 1997, 
29 states had some form of housing legislation. 


In the ensuing twelve years, necessary amendatory legislation and 
new and supplemental legislation was passed, to such an extent that 
42 states and three territories now have adequate legislation.’* Simi- 
larly, the number of housing authorities has grown from 46 to over 650. 
The 51 PWA projects and 7 limited dividend projects have mushroomed 
to 387 federally-aided low-rent housing projects, 202 so-called P. L. 
671 projects, 460,000 war housing units and 2500 Title V veterans 
re-use projects. In 1938 the authorization for loans and annual con- 
tributions was increased from $500,000,000 and $20,000,000 to $800,- 
000,000 and $28,000,000, and in 1947 a permanent Housing and Home 
Finance Agency was established. Such emasculating legislation as the 
attempted transfer of war housing to the Federal Works Agency was 
thwarted, and in the years 1946-1948 an omnibus housing bill was 
drafted and twice showed signs of passage. Already a total of 102,000 
substandard units, or 86% of the required equivalent elimination, have 
been eliminated to meet the requirements of one sub-standard dwelling 
unit removed for each of the 117,000 constructed. Only the interven- 
tion of the housing shortage prevented the demolition or repair of even 
more substandard units. 


RENTS, INCOMES AND BENEFITS 


In the initial days of the program, the aim of the United States 
Housing Authority was to provide housing for families with average 
incomes of $1,000 or less. That goal was being achieved before war 
broke out. The average income of families admitted in 1939-1940, for 
example, was $782 a year. Average shelter rents approximated $13 per 
month. With the need for housing war workers irrespective of income, 
however, the rise in income levels and the restrictions of OPA, income 








“For a complete listing to 1947, see Appendix I, Miller, Public Housing and Its 
Financing, MunicipaL Law Section, ABA. (1947.) Maine became the 42nd State 
in May, 1949. 
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limitations had to pretty much go by the board. As a result, the aims 
of the original low-rent program and the war program have been con- 
fused to such an extent that even proponents of public housing have 
often joined in criticizing the program as housing other than the lowest 
one-third of the nation. It is well to remember, therefore, that it was a 
war, not failure to observe the tenets of the law, that intervened to 
sabotage the original aims and purposes of the United States Housing 
Act. It is also well to remember that considerable time must elapse 
before low-rent housing projects can be entirely reconverted to occu- 
pancy by the low income group. This is not to say, of course, that with 
present-day incomes the old $1,000 average can ever be regained. 


It is too early yet to tabulate fully the savings to society in money, 
health and better citizenship that the program has produced. While 
twelve years have elapsed since President Roosevelt signed the original 
legislation in 1937, more than half of that time has been occupied by 
preparations for war, war and the post-war readjustment period. Such 
figures as are available do, however, reveal the substantial tax delin- 
quencies that existed prior to acquisition of sites, the large sums re- 
couped by cities and towns in back taxes when sites were acquired, 
and the sums paid in lieu of taxes where previously no taxes were paid. 
Nor is it too difficult to estimate the savings in street maintenance 
resulting from closed streets and vacated alleys, from centralized 
garbage collections and the construction of incinerators, although more 
time must pass before savings in police and fire protection and the social 
services can be properly evaluated.!7 


SoME Major PROBLEMS 


The original United States Housing Act of 1937 contained six prin- 
cipal requirements with which local public bodies had to comply to 
obtain federal financial assistance.’* First, financial aid could be ex- 
tended only to public bodies authorized by state law to engage in hous- 
ing activities; second, federal loans were limited to ninety per cent of 
project cost; third, federal annual contributions had to be matched by 
contributions from some public body equal to at least 20% of the fed- 





* Woop, Intropuction to Housine (1940). N.H.A., MunicipaL EXPENDITURES 
IN SLum AREAS; TweNTIETH CENTURY FuND, AMERICAN HousiNG: ProsLems & 
Prospects; Citizens’ Housinc & PLANNING CounciL oF NEw York; RELATION 
or Tax DELINQUENCY IN SLUM AREAS TO THE HousiING PRoBLEM (1942) ; Stum 
CLEARANCE AT A Prorit, The Atlantic Monthly (May 1949). 

Robinson, Public Housing in Massachusetts, supra, n. 2; FPHA REQuIREMENTS 
For Ursan Low-Rent Hovusinc & Stum CLEARANCE (May 1, 1945); Ques- 
TIONS AND ANswers, U.S.H.A.; WHat THE Housinc Act CAN Do ror Your 
Ciry (1938); USHA. Address by Harold Robinson before Municipal Law Section, American 
Bar Association (1949). 
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eral contribution; fourth, for every new dwelling unit, one unsafe or 
unsanitary unit had to be removed from use; fifth, cost limits were im- 
posed on construction; and finally, a need and ability to achieve low 
rents had to be demonstrated. These gave rise to major legal problems 
in the course of administration.1® Many of these legal problems have 
been resolved over the course of the last few years and others have 
been remedied by the new legislation. 


One of the major problems of the original program was the financing 
of projects through sales of bonds to private purchasers.”° The United 
States Housing Act placed a restriction upon the extent of federal 
lending, that is, permitted loans by the federal government up to only 
ninety per cent of the cost of a project. Had the contention of some 
of the legislators been followed, that the other ten per cent must be 
raised by local contributions, it is safe to say that there would have 
been little, if any, public housing. However, the congressional history 
and the language of the Act were construed to mean that the ninety 
per cent provision was a prohibition upon the amount of federal lending, 
only, and not a requirement that there be local capital donations. 
Once it was determined that the remaining ten per cent of the cost of 
the project could be secured by borrowing, lengthy and involved 
negotiations had to be undertaken with the major investment houses. 
While the annual contributions were available to secure the bonds 
sold to private purchasers, the conditions attached to the annual con- 
tributions had to be ameliorated and the amortization of the federal 
loan deferred so that interest rates would not be too high. Eventually, 
those problems were conquered only to have new fears raised in the 
minds of the investor by the action of one Congress in evidencing an 
unwillingness to appropriate annual contributions and _ restrictions 
placed by Congress upon the use of annual contributions. 


Another problem was that of local tax exemption. Local real estate 
taxes comprise a very substantial part of any rent. It was realized early 
that payment of full taxes would nullify to a large extent the rent 
reductions resulting from annual federal contributions and low interest 
rates and long amortization periods. Relinquishment of taxes, therefore, 
was made a prerequisite to federal aid by administrative fiat. Further- 
more, the payment of annual federal contributions was, by statute, 





* KEYSERLING, supra, n. 2. 

* Miller, Public Housing and Its Financing, supra, n. 16; see also, Foley, Low- 
Rent Housing and State Financing, 85 U. or P. L. Rev. 1 (1937). 

* A wide market has now developed for housing authority bonds. Under new 
legislation, it is expected there will be 100% financing by sales of bonds with only 
initial advances by the federal government. 


























701 





A NEW ERA IN PUBLIC HOUSING 





July] 


conditioned upon receipt of annual local contributions equal to 20% 
of the annual federal contribution. Here again, insistence on the pay- 
ment by local communities of annual cash contributions would have 
emasculated the entire legislation. Fortunately, the legislation per- 
mitted local annual participation to take the form of tax exemption, 
a form of contribution that every community could provide. This, in 
turn, gave rise to state legislative difficulties and litigation and the 
need for affirmative action by local governing bodies. Tax exemption 
became one of the chief rallying points of opponents of low-rent 
housing. With one exception, however, the state courts upheld the 
validity of tax exemption and the communities responded with waivers 
of taxes.?? 


A third problem raised by the requirements of the 1937 Act, was the 
so-called “equivalent elimination” requirement that one slum dwelling 
be demolished, repaired or closed for each low-rent housing unit built. 
Where the site for the new project was a slum site, that requirement 
was often automatically fulfilled. Demolition in one area and con- 
struction in another, however, would have added tco much to the cost 
of construction. Cities and towns, therefore, were requested to enter 
into “cooperation agreements” with local housing authorities whereby 
the locality agreed that an equivalent number of slum dwellings would 
be demolished, closed or their repair enforced without cost to the 
housing authority. Again, court litigation resulted with decisions in 
favor of the validity of such agreements.”* 


These are but three of the major problems which early confronted 
the United States Housing Authority in its administration of the original 
low-rent housing and slum clearance program. The 1949 housing legis- 
lation is, in reality, merely an extension of the United States Housing 
Act of 1987. Basic requirements of that earlier Act have been retained 
with some modifications. Many of the legal problems, presumably 
solved, will, therefore, rise again to plague the administration of the 
revived program. Others of similar or different magnitude, will be 
raised by die-hard opponents of public housing or result in the normal 
operation of the program. 


Financial assistance is still limited to public bodies. Loans are still 
restricted to 90% of development cost, although perfecting amend- 





* Robinson, supra, n. 2. Ohio was the exception. 
Robinson, Public Housing in Massachusetts, supra, n. 2. Robinson & Altman, 
Equivalent Elimination Agreements in Public Housing Projects, 22 B.U. Law Rev. 
372 (1942) ; Miller, Public Housing and Its Financing, supra, n. 16. 
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ments will now facilitate financing and make the obligations of local 
housing authorities more desirable, and, therefore, more marketable, 
Local annual contributions are also still required, except that adminis- 
trative interpretations have been written into the law, so that a require- 
ment to the federal annual contribution is complete local tax exemption. 
While the “equivalent elimination” requirement has been diluted, it 
is still a condition to federal aid in the cost of vacant sites. Cost limits 
remain but have been increased to a more realistic level and the 
administrative decision to allow payments in lieu of taxes of ten per- 
cent of shelter rent is now statutory. Local authorities will still have 
to contend with such problems as racial discrimination, evictions, local 
municipal cooperation, changes in zoning and many minor, and 
seemingly major, legal situations that arise in the course of the develop- 
ment and administration of any project. 


As protection against misapplication of housing and the fund avail- 
able for housing, certain safeguards have been written into the 
legislation; for example, the local housing authority must demonstrate 
a gap of at least 20% between the upper rental limits for admission 
and lowest rents at which private enterprise is providing a substantial 
supply of decent, safe, and sanitary housing. Preference requirements for 
admission are also established. In addition to preference to families dis- 
placed by housing and slum clearance projects, there are preferences to 
families having the most urgent housing need, and a preference to veter- 
ans, with added preference to disabled veterans. Some of these protec- 
tive measures, will, undoubtedly, lead to admistrative difficulties. Some 
will involve legal obstacles and require legal interpretation. Neverthe- 
less, honest and forthright administration should be able to resolve the 
differences of interpretation and to achieve the results intended by the 
most fervent proponents of public housing, as well as those who favor 
the program but fear abuses. 





* A number of state housing authority laws prohibit discrimination because of 
race, color or creed. For example, the Massachusetts law provides “no person shall, 
because of race, color, creed or religion, be subjected to any discrimination”; New 
Jersey: “For purposes of this act, (veterans’ housing), no person shall, because of 
race, creed, color, national origin or ancestry, be subject to any discrimination” ; 
New York: “For all purposes of this Chapter, no person shall, because of race, color, 
creed or national origin, be subjected to any discrimination.” The redevelopment 
laws of Indiana, Illinois, Minnesota and Pennsylvania contain similar provisions. 
In Hartford, Connecticut, the City Council barred discrimination in housing proj- 
ects; in Chicago, on the contrary, an anti-discrimination ordinance was defeated. 
Non-segregation and non-discrimination are synonymous according to the New Jer- 
sey courts (Seawell v. MacWhittey, Superior Ct. N. J., 1949) and the Massachu- 
setts Attorney General, August 3, 1948. See People ex rel Hudson v. Ingraham, 
Circ. Ct., Cook County, April 1948. 
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THe New SLuM CLEARANCE 


The present legislation increases the close correlation between 
housing and slum clearance. Under the original United States Housing 
Act, slum elimination was a condition to new housing. The 1949 
Congress continued an amended requirement, although it took cog- 
nizance of the housing shortage and of the inability to clear residential 
slums prior to the construction of new housing in sufficient quantities 
to relieve the need. Of greater significance is the face that it gave equal 
recognition to the need for governmental assistance for urban redevelop- 
ment, otherwise termed the clearance of slum and blighted areas, 
through the medium of capital grants for slum clearance. Since these 
grants are limited to sites which were predominantly residential, or 
to deteriorating or vacant sites which are to be predominantly residen- 
tial, urban redevelopment and housing must be closely integrated. 


In a number of states the local housing authority is the local rede- 
velopment agency.*° Those authorities will find it necessary to enlarge 
their thinking to include urban redevelopment activities. This will 
mean the assumption of additional policy, practical and legal problems. 
It will lead to new legal problems, some forseeable and some yet to 
arise. It is to be hoped that the local authorities will cope with these 
problems as well as they have resolved the issues that arose under 
earlier housing programs. 


CONCLUSION 


Aside from such states as Connecticut, Massachusetts, New Hamp- 
shire and the City of New York,* most housing authorities have done 





* States having urban redevelopment laws providing for land assembly and slum 
clearance by public agencies are: Alabama, Arkansas, California, Colorado, Con- 
necticut, District of Columbia, Florida, Georgia, Illinois, Indiana, Louisiana, 
Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Hampshire, New 
Jersey, New York, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, 
Virginia and Wisconsin. States wherein the local housing authority is by law the 
urban redevelopment agency are: Arkansas, Florida, Georgia, Massachusetts, Min- 
nesota, New Hampshire, Oregon, South Carolina, Tennessee and Virginia. 

States wherein the local housing authority may be the urban redevelopment 
agency are: Connecticut, Illinois. 

Cases involving the constitutionality of urban redevelopment laws have already 
arisen in New Jersey (Redfern v. Bd. of Commrs. of Jersey City, Ct. of Errors & 
Appeals, 59 Atl. (2nd) 641, 1948); Michigan (General Development Corp. v. 
City of Detroit, Mich. 1948) ; and Rhode Island (Op. of Justices, R. I. 1949). 

Robinson & Robinson, State Spending for Veterans Housing, 1949, Wis. Law 
Rev. 10; Robinson & Robinson, State Aid for Housing 1949 Wis. L. Rev. 462; 
Robinson & Robinson, The Massachusetts Housing Picture 1911-1947, Boston Bar 
Buttetin (1948); Robinson, New England Spends for Housing, New England 
Townsman, 1947; Robinson, The Biggest Thing in Veterans’ Housing Today 
(1948), The American City. Since the publication of the earlier two articles by the 
author in the January and July issues of the 1949 Wisconsin Law Review, Con- 
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little more in the past nine years than manage projects. There has 
been no experience during those recent years in development and 
construction. War housing projects were built by the Federal Govern- 
ment. Title V projects were also federally -constructed with local 
housing authorities functioning primarily as management agencies. 
Moreover, the initial United States Housing Authority projects were 
built under the paternal guidance and close supervision of the United 
States Housing Authority. The older authorities must, therefore 
refresh their experience in the selection of sites and architects, the 
making of appraisals, and surveys, and the acquisition of sites. They 
must rebuild their development staffs and think again in terms of 
construction. The many new authorities that will be created upon the 
availability of federal monies will not even have that historical back- 
ground. Both will be confronted with problems of design, types of 
heating and construction costs; will have to consider management 
economies, appreciate the need of central versus group and unit heating, 
recognize the waste in poor site development and match progressive 
thinking with progressive design and planning.”’ 


The revival of the federal program now places squarely upon the 
administrators of that program, both national and local, the responsi- 
bility for the success of publicly owned housing, They have the 
experience of the last 12 years of low-rent housing, war housing and 
temporary housing and of the various state programs. They have the 
benefit of the enlarged number of housing authorities, and a continuity 
of development procedures in such states as Connecticut and Massachu- 
setts, and they should be able to benefit, both in construction and 
management, from the defects that have appeared in existing projects. 


Most important, there has grown up, outside any of the administering 
agencies, legal, architectural and other personnel who will be available 
to service local housing authorities. On the other hand, there has been 
an attrition of qualified personnel within the national agency due to 
lack of a program and funds and to the desire to escape from the abuse 
heaped upon the sincere public employee by a misinformed or ill-in- 





necticut, New Jersey, New York and Pennsylvania have expanded their state 
programs. Connecticut increased its $45,000,000 authorization to $65,000,000 and 
substituted state loans to local housing authorities in place of state guarantees. At 
the same time, $30,000,000 was made available for aid to private construction. 
P.A. 299, 1949. New Jersey increased its program by $100,000,000 (Chap. 304, 
Laws of 1949) and Pennsylvania has provided $15,000,000 for capital grants for 
public and private agencies. New York increased its authorizations for loans and 
subsidies. Chap. 25, Laws of 1949. 

** Robinson, The Architects’s Place in the Massachusetts Housing Program (April 
1949), Boston Society of Architects Bulletin. 
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formed citizenry. There is no doubt either that, on the local level, 
politics in the selection of personnel and in development, have infil- 
trated a field which had been, in the past, administered on a fairly non- 
political and technical plane. 


It is essential to remember that an overall program has not yet been 
adopted. The great middle income group has not been given assistance.”* 
Aid to cooperatives and intensive use of prefabricated and industrialized 
Aid to cooperatives by means of direct governmental loans and intensive 
use of prefabricated and industrialized housing have not materialized or 
been placed within the proper agencies. There is much yet to be done. 
Nevertheless, the way is now clear to the elimination of slums and re- 
planning of uneconomical and stultifying areas and the provision of 
housing for those in need. 








*REPoRT OF MAssAcHUSETTs Houstnc CouNnci. oN MwppLe Income Housine (1949). 














CONSTITUTIONAL AND STATUTORY COURTS 


DELMAR KARLEN 


Criticism of Wisconsin’s system of statutory courts has been vigorous 
and persistent, extending over many years.’ Yet nothing has been done 
to improve the system or to substitute something better in its place. 
Perhaps the reason is that too little attention has been paid to thé causes 
of a situation admittedly bad. 


Our tendency has been to think that all of Wisconsin’s difficulties in 
judicial administration are centered in the statutory court problem, and 
that once we solve that, all our troubles will be over. Is this an ade- 
quate approach? Or should we start with the premise that the very 
existence of our 78 statutory courts, with their varying powers and 
procedures, is prima facie evidence that there is something wrong with 
our constitutional courts? It is the purpose of this article to explore 


that premise. 

There is no constitutional necessity for the existence of the statutory 
courts. The legislature is given power to create them, but it is under 
no compulsion to exercise the power. Why, then, has it created them? 
Plainly because somebody wanted them. Who and why? Again the 
answer seems clear: people in various local communities who, for some 
reason, were dissatified with the functioning of their constitutional 
courts. 


That leads us to inquire what the constitutional courts are and why 
they might be considered inadequate. 


Circuir Courts 


We start with the circuit courts. These are courts of general juris- 
diction, supposedly at least, and with process that runs state wide. 
What could be wrong with them? 


The chief difficulty is that some of them cannot handle all of their 
business. In Milwaukee, the calendar is chronically about two years 
behind. But the problem is not confined to Milwaukee. The circuits 
were fixed in 1911, and there has been no change for the past 38 years, 





1 See e.g. Report oF WISCONSIN INTERIM LEGISLATIVE ComMITTEE, 1915; Ad- 
dress by A. W. Kopp to Wisconsin State Bar Association (President, State Bar As- 
sociation, 1930); 20 ProceEepincs, Wis. S. B. A. 10 (1930). Karlen and Martinson, 
Statutory Courts of Wisconsin, 1949 Wis. L. Rev. 207. 
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except for the addition of branches in Milwaukee and Madison. Some 
circuit judges are serving populations three times as large as those 
served by other circuit judges. It is common knowledge that there is 
a tremendous disparty in business between different circuits, and that 
some circuit judges are forced to carry far more than their fair share 


of the load. 


It is true that a judge from one circuit can hold court for another 
circuit,2 and that a Board of Circuit Judges exists, charged with the 
primary responsibilitiy of relieving congested calendars by requesting 
the judges of relatively quiet circuits to help out judges in circuits 
swamped with work.* Nevertheless, the Board of Circuit Judges, how- 
ever effective it may be in handling temporary situations, as where a 
judge becomes physically incapacitated, has not solved the basic prob- 
lem. It doesn’t even maintain records as to the work loads in the 
various circuits, though it has the power to require such statistics. 
This is significant, because it would: seem that reliable records are an 
indispensable preliminary to any business-like allocation of work. 


Even within a circuit, there sometimes exists unevenness as between 
one county and another. Some circuit judges are said to spend a dis- 
proportionate share of their time in their home counties, paying only a 
minimum of attention to the other counties, As every lawyer knows, 
there are various methods of discouraging ‘unwanted litigation; mo- 
tions may always have to be argued in the judge’s home county; deci- 
sions may be long delayed; and adjournments and continuances may 
be frequent. How often one community within a circuit is neglected 
for another is not known because of the lack of any statistics, but 
common gossip is strong that some counties are receiving less service 
than they deserve. 


These facts are recounted, not in any attempt to.criticize the judges— 
for probably it is not their fault—but rather to ernphasize that the cir- 
cuit court system is not working as efficiently as it should. 


/ 

What can a community do when it is negle¢ted by the circuit judge, 
or when the circuit judge, though willing, is unable to cope with the 
volume of litigation? It might go to the legislature and ask for an addi- 
tional circuit judge; but that would mean an additional drain on the 
state treasury and for that reason probably would not succeed. A 
simpler solution, and one unlikely to arouse opposition from any source, 





? Wis. Stats. (1947) §252.13. 
* Wis. Stats. (1947) §252.08. 
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is to ask the legislature to create another statutory court to handle the 
local business. That can be financed locally. 


This multiplication of statutory courts is doubtless an evil, not only 
because of the lack of uniformity between one statutory court and 
another, but also because it often creates a lack of uniformity between 
the circuit courts themselves. A statutory court can be given exclusive 
jurisdiction over certain types of actions, thus eliminating the jurisdic- 
tion of the local circuit court as to these actions. When that happens, 
of course, the jurisdiction of that circuit court becomes different from 
the jurisdiction of all other circuit courts. However, from the point of 
view of the community where the new court is to function, the evil is 
less than would be the neglect of its law business because of an inade- 
quate circuit court system. As the old adage goes, “justice delayed is 
justice denied.” 

County Courts 


Insofar as the county courts have civil or criminal jurisdcition, it is 
convenient to think of them as statutory courts; insofar as they merely 
succeed to the functions of the old judges in probate and exercise only 
the jurisdiction conferred upon them by the general statutes, they may 
be treated as constitutional courts. 


One obvious difficulty with these courts is that they are not uniform. 
In counties having a population of 14,000 or less, the county judge does 
not have to be a lawyer.® In other counties, he does. In counties with 
a population of 15,000 or less, appeals go to circuit court where a trial 
de novo is had,* but in other counties, appeals go to the Supreme Court 
for ordinary appellate proceedings.” 


A much more serious difficulty, however, is that county courts do 
not have adequate jurisdiction to do the job assigned them. That job 
is to administer estates. It involves collecting the assets of the estate, 
paying claims against it, and distributing the balance to those entitled 
to it. 


As to each of these matters, there is a confused and wavering line 
of demarcation between circuit court jurisdiction and county court 
jurisdiction. The collection of assets frequently involves a determina- 
tion of title. Whether the county courts have power to make such a de- 
termination has long been a matter of doubt and confusion. At the last 





* Cf. State v. Fisher, 175 Wis. 69 (1921). 
* Wis. Stats. (1947) §253.02. 

*Wis. Stats (1947) §§324.01, 324.03. 
"Wis. Stats. (1947) §324.01. 
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term of the Supreme Court an attempt was made to clarify the law in 
Estate of Nols.8 The Supreme Court, after reviewing the authorities, 
came to the conclusion that the county court had jurisdiction if the 
property was in the possession of the executory or administrator, but 
that it did not have jurisdiction if the property was in the possession 
of some one else. The court itself recognized that the distinction was 
unsubstantial, and that the problems involved were precisely the same 
regardless of who had possession of the property. Furthermore, no 
guide was furnished as to when an executor or administrator had 
“possession.” In Estate of George® the Supreme Court held that a 
county court had jurisdiction to surcharge a testamentary trustee, but 
no jurisdiction to grant judgment against the surety on his bond—an- 
other doubtful distinction. 


As to the adjudication of claims against an estate, the county court 
again is not allowed to do the entire job. There are many types of claims 
which are prosecuted in circuit court on the theory that the county 
courts cannot afford as adequate and prompt a remedy. Tort claims 
are a conspicuous example.’° The test of whether the county court can 
afford a remedy as adequate complete and efficient as that in circuit 
court is an indefinite one, difficult to apply, and it leads to substantial 
uncertainty as to the jurisdiction of both courts. 


Even in connection with distributing an estate, doubt exists as to 
where the jurisdiction of the county court ends and that of the circuit 
court begins. After decades of wrestling with this problem, the Su- 
preme Court in Cawker v. Dreutzer," purported to settle it by giving 
exclusive jurisdiction to the county courts. However, the Court added 
that if the county court could not afford a remedy as “adequate, com- 
plete or efficient” as the circuit court, the circuit court could still deter- 
mine cases involving the distribution of estates. 


Thus, even in the normal administration of estates, the jurisdiction 
of county courts is inadequate and in conflict with the jurisdiction of 
the circuit court. This is in spite of the broad language of the statute 
conferring jurisdiction of the county court as to “all matters relating to 
the settlement of the estates”,’* of deceased persons, minors and incom- 
petents. As to some of these matters, the county courts have exclusive 
jurisdiction; as to other matters relating to the settlement of estates, they 
are completely without power. 

*251 Wis. 90 (1945). 

° 225 Wis. 251 (1937). 

* Payne v. Messier, 176 Wis. 432 (1922). 


"197 Wis. 98 (1928). 
* Wis. Stats. (1947) §253.03. 
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The fact that the county courts have exclusive jurisdiction over the 
administration of estates where they have jurisdiction at all'* intensifies 
the difficulties of practice in both the circuit court and county court. 
Though the line of demarcation is shifting and obscure, he who over- 
steps it is likely to find himself in serious trouble. This is because of 
the idea, long entertained, that a lack of jurisdiction over the subject 
matter of an action is a fatal defect. The situation is not unlike that 
which would prevail in a post-office, if a letter dropped in the wrong 
slot were to be forfeited and confiscated by the postal authorities be- 
cause of the error.!* There is no reason why mistakes as to jurisdiction 
over subject matter should be regarded with such superstitious horror. 
Such mistakes are not always, perhaps not even frequently, the fault of 
the parties or their attorneys. In many cases they are the result of the 
law’s own uncertainty as to jurisdiction. It should be possible merely 
to transfer a case from one court to another without prejudice to prior 
proceedings whenever it appears that the first court lacks jurisdiction. 
Or better still, there should be a single unified court for the state, cap- 
able of handling all types of proceedings, and divided territorially and 
administratively only for purposes of convenience and efficiency, with- 
out any thought of setting up impassable jurisdictional barriers.1* Such 
an arrangement would also make possible the equalization of judicial 
labors, a problem already discussed in connection with circuit courts. 


Wisconsin has made a start in the direction of eliminating the fatal 
consequences of jurisdictional mistakes by statutory provisions for the 
transfer of causes from courts without jurisdiction to courts with juris- 
diction both at the trial and appellate levels.1° The high promise of 
these provisions, however, has not been realized, because they have 
been narrowly interpreted. The Supreme Court has held that a trial 
court is under no obligation of its own motion to transfer a case over 
which it has no jurisdiction to a court with jurisdiction, but that it may 
properly dismiss such an action unless the attorneys request transfer." 
It has also held that if a case is fully tried by a certain court, and if 
upon appeal it appears that that court lacked jurisdiction, the appeal 
will not be considered upon its merits, but at best, will be remanded 
to the proper court for a new trial.'® 





* Hicks v. Hardy, 241 Wis. 11 (1942). 
* Cf. Sutherland, Improving the Administration of Civil Justice, 167 ANN. AM. 
Acap. Pot. Sci. 60 (1933). 
* Ibid. 
* Wis. Strats. (1947) §269.51, 269.52. 
™ Hicks v. Handy, 241 Wis. 11 (1942). 
™ Jansen v. Schoepke, 214 Wis. 350 (1934). 
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Broadly interpreted, these statutes could go a long way toward solv- 
ing the jurisdictional difficulties surrounding the county courts and the 
circuit courts in connection with the administration of estates. A better 
solution, however, would be to have courts capable of handling not 
only probate matters but also civil matters generally.!® After all, there 
is little reason for entrusting the administration of testamentary trusts 
to the county courts, while depriving them of jurisdiction to handle 
inter vivos trusts. The problems in both are substantially the same. 
Examples could be multiplied to show that the line between the juris- 
diction of county courts and circuit courts is not only indistinct, but also 
highly illogical from the point of view of the problems handled, and 
the desirability of specialized training in judges. 


The union of probate with other jurisdiction is made possible in a 
statutory court. All county courts are created under the legislature’s 
power to establish “inferior” courts, and, as such, they can be, and 
many of them have been, given additional jurisdiction beyond the 
probate powers conferred upon them by general statute. Whether a 
desire to unify probate and civil jurisdiction has motivated the giving 
of extra jurisdiction to any of these courts cannot be said, but the fact 
remains that there are 45 county courts which possess such jurisdiction. 


Justice Courts 


The unsatisfactory character of justice courts is almost universally 
conceded, but it may be worthwhile to recall briefly some of the prob- 
lems that surround them. The prime difficulty, of course, is the fact 
that most of them are manned by people who are unequal to their 
jobs. Justices of the peace are not required to be lawyers, and they 
seldom are. Yet the difficulty of the legal problems confronting them 
cannot be measured by the amount of money involved.” A $100 case 
may require just as high an order of legal talent as a $10,000 case. A 
“petty” criminal case may be just as difficult as a case involving a major 
crime. To the litigants, justice court cases are not “petty” or unim- 
portant. They are, for most people, their only contact with the law. 
From the way in which these courts conduct their business, the public 
derives a large share of its attitude toward bench and bar. 


The antics of justices of the peace, granting divorces and injunctions, 
trying defendants in absentia, making up their dockets in advance, ete. 
ad nauseum, are, of course, well-known to judges and lawyers. Their 
reaction has been to develop a maze of safeguards against improper 





_" This solution is advocated by the draftsmen of the Mopet Prosate Cope. See 
Simes, The Model Probate Code, 1948 Wis. L. Rev. 436. 
See Comment 1939 Wis. L. Rev. 414. 
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proceedings by justices. The result is that while the justices them- 
selves play the game of deciding cases according to no rules at all, the 
courts which review their actions play the game according to the most 
technical set of rules imaginable. Justice practice, even under the re- 
vised and liberalized rules of 1945,*! is probably more technical and 
difficult than practice in any other court. Many errors, which if com- 
mitted by an ordinary court would be disregarded as trivial, will cause 
a justice who commits them to lose jurisdiction. Justice court pro- 
ceedings can be reviewed by certiorari, by appeal with trial de novo 
in the circuit court, or by collateral attack. Each method differs mark- 
edly from the others as to situations in which it should be used and as 
to the scope of review afforded. But not a single one of them or all 
combined contribute to the efficient, orderly or economical dispatch 
of judicial business. 


One community after another, spearheaded by the local lawyers, has 
become disgusted with the justice of the peace situation, and has called 
upon the Legislature to provide statutory court substitutes. The moti- 
vation has been not only to secure a more competent handling of small 
cases, but also to take away some of the stigma from the law and the 
legal profession caused by the continued existence of the justice of the 
peace system. 


CONCLUSION 


This brief review of the constitutional courts operating in the state at 
the trial level demonstrates that the statutory courts, bad as they are, 
are in part at least called into existence by defiiciencies in our consti- 
tutional court system. In other words, the statutory courts are not un- 
mixed evils when viewed against the background of the reasons for their 
creation. This is not to suggest that the statutory court system is desir- 
able or that there are legitimate reasons for the creation or continued 
existence of all statutory courts, but only to emphasize the proposition 
that these courts should not be the sole object of criticism. 


The problem of statutory courts should not be looked at in isolation. 
Wisconsin’s entire court structure needs study to determine what 
changes need to be made in order to have an adequate, modern and 
efficient system. Two agencies which could make such a study come 
to mind. One is the Legislative Council, which has already interested 
itself in the problem.?2 Whether it has the necessary continuity in per- 





™See REPorT oF SuPREME Court Apvisory ComMiITTEE, Feb. 12, 1945, pre- 
ceding Ch. 300 of Wis. Strats. (1947). 

™ This is evidenced by its sponsorship of a Uniform Small Claims Act, passed 
during the 1949 legislative session. 
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sonnel, and sufficient time to devote to this problem in view of other 
problems pressing upon it for attention is the question. The other 
agency in existence which seems to be in a position to undertake an 
adequate study, is the Supreme Court’s Advisory Committee created 
under Section 251.18 of the Statutes. It’s duty is to observe and to 
study the administration of justice in the courts of Wisconsin.” That 
appears to be broad enough to enable it to investigate jurisdictional 
problems as well as problems of pleading and practice in the narrow 
sense. The difficulty is that the Advisory Committee seems to con- 
ceive its functions more narrowly, and besides, is hampered by a lack 
of funds. Fundamentally what is needed in Wisconsin is an agency 
comprising the function of the administrative office in the United States 
Courts, the function of the law revision commission of New York, and 
the function of our own Supreme Court Advisory Committee on rules 
of pleading and practice. Then the State would have the type of organ- 
ization that Judge Cardozo called for in his plea for a “Ministry of 
Justice”.2? What such a judicial council would discover in the course 
of some sustained study and thought about the problem, what it would 
recommend and how the recommendations that it might make could 
be carried into effect, no one can predict. 


Perhaps the 140 full time trial judges now functioning in the state 
could do the whole job of handling the State’s legal business. Perhaps 
more would be needed, or less. Perhaps only minor statutory or ad- 
ministrative changes are needed, perhaps a constitutional revision. 
Whatever the ultimate recommendations might be, and whoever might 
be called upon to make them, it is clear that the study should be under- 
taken, and that it should cover not only our statutory court system, but 
our entire judicial organization. The statutory court problem is only a 
symptom, it is not the entire illness. 





* Cordozo, A Ministry of Justice, 35 Harv. L. Rev. 113, (1921). 
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IS THE MORTGAGEE A FREE RIDER? 


BERTRAM HARNETT 
Joun V. THORNTON 


I. A REFLECTION 


The more exotic concepts of public, administrative, and constitutional 
law tend to monopolize the van of modern law review literature, and 
justifiably so in terms of the need for developing intelligent analysis 
of evolving ideas. This is not to say, however, that the traditional law 
school curriculum occupants are to be consigned to analytical oblivion 
on the basis of antiquity. If the law is to reflect justice, and if the confi- 
dence of organized society in the efficacy of the legal process is to be 
maintained, no rule or principle is to be hidden from the searching glare 
of revaluation for social utility. 


Yet, the tendency of the writers, who are in reality the pamphleteers 
of legal reform, to court the more glamorous notions unfortunately coin- 
cides with a general professional willingness to quietly accept well 
settled rules of law in the traditional legal subjects on the sole basis of 
unchallenged lapse of time. This is nothing more than law by adverse 
possession. The claim of right must be asserted against these adverse 
holders in whatever legal field they dwell, and they must be forced to 
show better title than mere possession. 


In this article the authors attempt to challenge a prescriptive period 
running in the garden variety law of contracts. The subject matter is no 
more pretentious than the liability of a first mortgagee of real property 
for fire insurance premiums where the mortgagor procures a policy with 
a New York Standard Mortgagee clause.* 





“New York STANDARD MortGaAGEE GLAusE. For use in Connection with First 
Mortgage Interest on Real Estate. 

“Loss or damage, if any, under this policy, shall be payable to the aforesaid 
mortgagee, as interest may appear, and this insurance, as to the interest of the 
mortgagee only therein, shall not be invalidated by any act or neglect of the 
mortgagor or owner of the within described property, nor by any foreclosure or 
other proceedings or notice of sale relating to the property, nor by any change in 
the title or ownership of the property, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this policy; provided, THAT IN 
CASE THE MORTGAGOR OR OWNER SHALL NEGLECT TO PAY ANY PREMIUM DUE 
UNDER THIS POLICY, THE MORTGAGEE SHALL, ON DEMAND, PAY THE SAME. [En- 
phasis added.] 

“PRroviDED, also, that the mortgagee shall notify this company of any change 
of ownership or occupancy or increase of hazard which shall come to the knowledge 
of said mortgagee, and unless permitted by this policy, it shall be noted thereon 
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II. A PROBLEM 


A, an owner of real property, borrows money from B, and as security 
for repayment executes a first mortgage in favor of B. A, the mortgagor, 
agrees to insure the property against fire, and then procures a policy of 
fire insurance with a standard mortgagee clause endorsed thereto. As 
agreed, A delivers the policy to B who retains its possession. This sort 
of transaction is enacted countless times daily in law offices throughout 


the country. 


So long as the mortgagor duly pays the premiums there is certainly 
no premium liability on the part of the mortgagee. But suppose the 
mortgagor fails to pay and the term of the policy has expired. This is 
an infrequent situation for typically the company exercises its reversed 
rights of cancellation? immediately upon default, and the small earned 
premium involved is not normally causative of litigation; but assuming 
the company allows the full term to run, is there a premium liability 
accruing to the mortgagee. Most usually, however, the insurance agent 
involved advances the premiums to the fire insurance company, and 
later finding the mortgagor insolvent attempts to recover from the 
mortgagee. This latter situation is the practical heart of this conroversy. 
The reluctancy to pay insurance premiums after the insurance term 
has expired is a trait shared by all, and the humanity of mortgagees is 
quickly demonstrated by their inclusion in the sharing group. 


Assertion of the liability is contingent upon the construction given 
to the standard mortgagee clause* and most particularly this excerpt 
(hereafter called “the provision” ), 





and the mortgagee shall, on demand, pay the premium for such increased hazard 
for the term of the use thereof; otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit only 
of the mortgagee for ten days after notice to the mortgagee of such cancellation and 
shall then cease, and this company shall have the right, on like notice, to cancel 
this agreement. 

“Whenever this company shall pay the mortgagee any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such payment shall be 
made, under all securities held as collateral to the mortgage debt, or may, at its 
option, pay to the mortgagee the whole principal due or to grow due on the mort- 
gage with interest, and shall thereupon receive a full assignment and transfer of 
the mortgage and of all such other securities; but no subrogation shall impair 
the right of the mortgagee to recover the full amount of their claim.” PATTERSON, 
Casts AND MATERIALS ON INSURANCE, pp. 773-774 (2d edition 1947). 

_ In common insurance parlance an endorsement adding coverage to a policy of 
insurance is called a “rider.” 

See lines 61-67 of the New York Standard Fire Insurance Policy (1943 form) ; 
N. Y. Ins. Law §168. 
*See footnote 1, supra. 











( 


ee 


{ 












716 WISCONSIN LAW REVIEW (Vol. 1949 


. . . provided that in case the mortgagor or owner shall neglect 
to pay any premium due under this policy, the mortgagee shall, on 
demand, pay the same... 

The determinative question is whether the above provision is a con- 
dition* or a promise.® In a comprehensive article on the law of condi- 
tions in insurance contracts, the present authors set forth this explana- 
tory analysis. While a promise may contain a conditional term, there 
is nevertheless an important difference. A promise is an undertaking 
that something will or will not happen; it creates a duty in the promisor, 
duty being such a legal relationship that on the breach thereof, the 
holder (promisee) of a corresponding right will have a cause of action 
for damages or specific performance. A condition, on the other hand, 
is a fact qualifying a promise, but which imposes no duty of per- 
formance. If the language of the above quoted provision amounts to 
a promise the mortgagee is under a duty to pay defaulted premiums. 
If this language is a condition, the the mortgagee has no duty to pay 
premiums, but in case of loss with the policy cancelled for nonpayment 
the mortgagee cannot recover the proceeds on fire loss; his right is 
dependent upon fulfillment of the condition. 


The overwhelming weight of authority’ supports the position that 
the provision is merely a condition and that therefore the mortgagee has 
no duty to pay the premiums where the mortgagor defaults.’ The posi- 
tion that the provision is a promise or covenant is distinctly minority 





“RESTATEMENT, Contracts §250 (1933): 

“In the Restatement of this subject a ‘condition’ is according as the context in- 
dicates, either a fact (other than mere lapse of time) which, unless excused as 
stated in §§294-307 

“(a) must exist or occur before a duty of immediate performance of a 
promise arises, in which case the condition is a ‘condition precedent’, or 
“(b) will extinguish a duty to make compensation for breach of contract 
after the breach has occurred, in which case the condition is a ‘condition sub- 
sequent’, 
or a term in a promise providing that a fact shall have such an effect.” 

If the provision is regarded a condition, it would therefore be a condition prece- 
dent by RESTATEMENT terminology. 

* The traditional case law terminology in this area uses the word “covenant” in- 
terchangeably with “promise.” 

*Harnett and Thornton, The Insurance Condition Subsequent, a Needle in a 
Semantic Haystack, 17 Forp. L. Rev. 220-221 (1948) ; reprinted in 315 Ins. L. J. 
275 (April 1949). 

(1985) notes 47 A. L. R. 1126 (1927); 56 A. L. R. 679 (1928), 83 A. L. R. 105 

* Margolies v. Providence Bank, 44 D & C 88, 43 Lack. Juris. 193 (1942) ; Asher 
v. Union Assurance Soc., 177 Ga. 662, 170 S. E. 786 (1933) ; Acuff v. Banker’s 
Trust Co., 157 Tenn. 99, 7 S. W. (2d) 52 (1928); Whitehead v. Wilson Knitting 
Mills, 194 N. C. 281, 139 S. E. 456 (1927); Farnsworth v. Riverton Wyoming 
Ref. Co., 35 Wyo. 334, 249 Pac. 555 (1926) ; Home Ins. Co. v. Union Trust Co., 
40 R. I. 367, 100 Atl. 1010 (1926); Coykendall v. Blackmer, 161 App. Div. 11, 
146 N. Y. S. 631 (1914) ; see Wharen v. Markle Banking and Trust Co., 145 Pa. 
Super. 99, 101, 20 Atl. 2d 885, 886 (1941). 
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with only two jurisdictions, Kansas and North Dakota, adopting this 
construction.°® 


III. A CHALLENGE 


We say the majority position is wrong; where the mortgagee exacts 
an agreement from the mortgagor to maintain fire insurance, and where 
the mortgagee is named in connection with the standard mortgagee 
clause and where the mortgagee maintains possession of the fire insur- 
ance policy, the mortgagee should be held liable for the fire insurance 
premiums to the extent of his interest if the insurer or premium advanc- 
ing agent has failed to collect from the mortgagor after reasonably dili- 
gent measures. 


To allow the mortgagee to escape liability under such circumstances 
is to allow the mortgagee risk protection without cost. This is an unjust 
enrichment, and is particularly so where the agent has advanced the 
premiums to the knowledge of the mortgagee. 


The standard mortgagee clause is of extreme benefit to the mortga- 
gee; his rights under the policy rise above the mortgagor. Breach of 
warranty by the mortgagor cannot be set up against the mortgagee,’° 
nor can the mortgagor’s material misrepresentations.'! The mortgagee 
can recover under the policy even though the mortgagor intentionally 
sets fire to the insured premises.!* Considering that the mortgagee is 
a beneficiary of the contract only through the instrumentality of the 
mortgagor this is a unique situation. The mortgagee has a separate and 
distinct insurable interest,!* so that he could go out into the open insur- 
ance market and buy insurance protection free from the delinquencies 
of the mortgagor, yet this broad protection is conferred without such 
expense through the standard mortgagee clause.‘ The mortgagee 





_ "Stoddart v. Black, 134 Kan. 838, 8 Pac. 2d 305 (1932) ; Baker v. Fargo Build- 
ing and Loan Assn., 64 N. D. 317, 252 N. W. 42 (1933); Boston Safe Deposit v. 
Thomas, 59 Kan. 470, 53 Pac. 472 (1898); St. Paul Ins. Co. v. Upton, 2 N. D. 
229, 50 N. W. 702 (1891). See Security Ins. Co. v. Eakin, 41 Ga. App. 257, 152 
S. E. 606 (1930), however this case seems to be overruled by Asher v. Union 
Assurance Soc., note 8, supra. 

* Goldstein v. National Liberty Ins. Co. of America, et al., 256 N. Y. 26, 175 
N. E. 359 (1931) ; Prudential Ins. Co. of America v. Paris Mut. Ins. Co., 213 Wis. 
63, 250 N. W. 851 (1933). 

“ Fayetteville B. & L. Ass’n v. Mutual Fire Ins. Co., 105 W. Va. 147, 141 S. E. 
634 (1928). For a study of the distinction between representation and warranty 
see Harnett, Misrepresentation in Life Insurance Applications: An Analysis of the 
Kansas Law and A Proposal for Reform, 17 J. B. A. Kan. 214, 215 (1948). 

eo See Hartford Fire Ins. Co. v. Williams, 63 F. 925, 929 (C. C. A. 8th 1894). 

Harnett and Thornton, Insurable Interest in Property: A Socio-Economic Re- 
evaluation of A Legal Concept, 48 Cor. L. Rev. 1162, 1168 (1948). 

The famous decision of Grosvenor v. Atlantic Fire Ins. Co., 17 N. Y. 391 
(1858), upset the previously established rule that a simple “loss, if any, payable to 
the mortgagee as interest may appear” clause protected the mortgagee from the 
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clause gives the mortgagee basic insurance protection and more. Is it 
by courtesy of the management? Is he a free rider? 


IV. An ANALYsIS 


There is an essential feeling of instinctive right in arriving at a just 
conclusion to which logic is a stranger. Some of this feeling must be 
invoked in the choice here presented. But even in arriving at the con- 
clusion that the provision is a promise, the visceral school of juris- 
prudence may be nimbly supported by legal reasoning for those who 
prefer to spell out their juridicial concepts in extenso. 


A. The Visceral Base 


The idea here is that the mortgagee is getting something for nothing 
and that such a state should not be. If an individual insures his prem- 
ises against fire, and does not pay his premiums, it cannot be said that 
he receives no benefit during the life of the policy merely because there 
is no actual fire loss. The risk bearing relief is undeniably a benefit, 
and so it is with the mortgagee in the given case. 


Further, this pattern is not overly concerned with the legal mold into 
which the standard mortgagee clause can be forced. The storm brews 
as to whether the clause is a third party beneficiary contract, or is an 
an independent contract.!® The actuality of the matter seems to be that 
it is neither. If it is to be a third party beneficiary contract, then the 
mortgagor's defaults would bar the mortgagee.’® If it is an independent 
contract, the mortgagee could not sue under the policy unless he had 





mortgagor’s defaults. One commentator has stated the aftermath of that case 
thusly, 

“The rule of construction thus adopted by the New York Court was followed in 
other jurisdictions and naturally spread consternation among the large lenders of 
money on real estate, because the security, which they had hitherto regarded as 
absolute, was by these sweeping decisions found to depend upon conditions of which 
they had no knowledge and over which they had no control. This situation was of 
course intolerable, and it became necessary for mortgagees either to take out special 
policies of insurance covering their mortgage interests or secure some special form 
of contract in their favor to attach to the policies of the property owners. The 
outcome was the adoption of a special mortgage agreement, substantially the same 
as the present standard mortgage clause. .. .” Bament, The Interest of A Mort- 
gagee under a Policy of Fire Insurance, in the Fire INsuRANCE ConTRACt etc. 201 
(Ins. Soc. of N. Y. 1922). 

* See Union Central Life Ins. Co. v. Codington County, 66 S. D. 561, 287 N. W. 
46 (1939). Cf. 33 Cox. L. Rev. 305 (1933), 11 Wis. L. Rev. 100 (1936). 

* RESTATEMENT, Contracts §140 (1933) : 

“There can be no donee beneficiary or creditor beneficiary unless a contract has 
been formed between a promisor and promisee; and if a contract is conditional, 
voidable, or unenforceable at the time of its formation, or subsequently ceases 
to be binding in whole or in part because of impossibility, illegality or the present 
or prospective failure of the promisee to perform a return promise which was the 
consideration for the promisor’s promise, the right of a donee beneficiary or creditor 
beneficiary under the contract is subject to the same limitation,” 
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knowledge of the policy before the loss, but the cases uphold his right 
to sue notwithstanding the lack of such knowledge." 


By this approach the standard mortgagee clause is sui generis, rep- 
resenting an equitable adjustment of rights and economic necessities. 
In terms of the benefits conferred on the mortgagee, it is felt fair that 
the mortgagee should pay for a benefit he solicited,’* and that he add 
the premium paid to the mortgage indebtedness’® thus shifting the loss 
to the mortgagor and the collateral. As between the mortgagee and the 
insurer, where the mortgagee has solicited and received benefit himself, 
and has the ability through the collateral he holds to more effectively 
enforce the mortgagor’s premium liability, the insurer should prevail. 


B. The Legal Base 


Recovery against the mortgagee can be amply justified under pre- 
vailing rules in the law of contracts. There are three primary points of 
difficulty which must be resolved; if the mortgagee is liable, at what 
point was his assent;?° how to justify the suit of an agent who is not in 
privity to the contract of insurance; and lastly how is the liability of the 
mortgagee for the full premium reconcilable with the factor that his 
interest is only partial??? 


1. The Point of Assent 


It is to be noted that in all the cases cited?” as supporting the “prom- 
ise” position there was actual delivery to and acceptance by the mort- 
gagee of the policy. There is some variance, however, in the “condi- 





“E.g., Tarleton v. De Veuve, 113 F. 2d 290 (C. C. A. 9th 1940). 

*In the very rare case where the mortgagee in no way instigates or knowingly 
receives the policy or the standard mortgagee clause, the situation rests on a dif- 
ferent equitable base. In so far as the mortgagee is in no sense an actor, as between 
him and the insurer, the insurer should stand the loss. Cf. RESTATEMENT OF RESTI- 
TUTION §1, comment a (1937). 

* As a matter of business practice, the mortgage usually gives the mortgagee the 
right to buy the fire insurance, in the mortgagor’s default, and add this expense to 
the indebtedness. If the law obliged the mortgagee to pay the premium even after 
the policy term had run, there would be no question but that the ultimate payment 
could similarly be shifted. 

* RESTATEMENT, Contracts (1933) §20: 

“A manifestation of mutual assent by the parties to an informal contract is es- 
sential to its formation and the acts by which such assent is manifested must be done 
with the intent to do those acts; but, except as qualified by §§55, 71, and 72, 
neither mental assent to the promises in the contract nor real or apparent intent 
that the promises shall be legally binding is essential.” 

"Although the mortgagee Has an insurable interest, his measure of damages 
may not exceed the amount of the unpaid debt. He can recover only the value of 
his interest. Savarese v. Ohio Farmer’s Ins. Co., 260 N. Y. 45, 182 N. E. 665 
7 (a v. Dixie Fire Ins. Co. of Greensboro, N. C., 179 S. C. 55, 183 S. E. 
* See note 9, supra. 
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tion” cases. In Acuff v. Banker's Trust and Farnsworth v. Riverton 
Wyoming Ref. Co. knowledge of the insurance but no delivery was 
shown. In Whitehead v. Wilson, Margolies v. Providence Bank and Coy- 
kendall v. Blackmer there was such delivery.** 


To be distinguished is the situation in which the mortgagee makes 
an original express promise to pay, which is apart from the mortgage 
provision. Such a promise, of course, clearly creates an obligation to 
pay on familiar contract principles, and so held in the case of Colby ». 
Thompson.** The cases holding the provision to be a promise do so in 
terms of the standard mortgagee clause being a type of independent 
contract, but this latter form is a contract implied in fact as opposed 
to the express contract in the Colby case. This distinction is occasionally 


overlooked.?5 


In Boston Safe Deposit v. Thomas*® it was held that the provision 
amounts to a contract on the part of the beneficiary that he will pay if 
the mortgagor fails to do so. The court writes, in its syllabus, that where 
the policy is delivered to and accepted by the trustee, under a trust 
deed which requires such, the standard mortgagee clause amounts to a 
contract on the mortgagee’s part that he will pay if the mortgagor de- 
faults. This is cited and followed in Security Ins. Co. v. Eakin.*" In the 
syllabus, this latter court declares that a contract is formed if the 
mortgagee has knowledge of the provision or knowingly accepts benefits 
therefrom. 


Muddle v. Slyke*® is a New York case of wide currency for the minor- 
ity view. It holds that in so far as the standard mortgagee clause is not 
prescribed by statute, the mortgagee is not chargeable with knowledge 
of the existence of the provision by mere knowledge of insurance of 
the property.”® The court went on to say, 





* The citations to these “‘condition” cases may be found in footnote 8. 

* 16 Colo. App. 271, 64 Pac. 1053 (1901). 

* See Refuge Cotton Oil Co. v. Twin City Fire Ins. Co., 152 Miss. 522, 120 So. 
214 (1929) for such an example. 

* 59 Kan. 470, 53 Pac. 472 (1898). 

™ See note 9 as to the status of this case. 

*68 Misc. 229, 118 N. Y. S. 473 (1909). 

*The New York Standard Fire Insurance Policy is prescribed in mandatory 
form in N. Y. Ins. Law §168. It is not mandatory to protect the mortgagee, this 
is optional with the insured. However, once it is decided to procure such a clause, 
the standard rider form prescribed by the Insurance Superintendent must be used. 

N. Y. Ins. Law §168(5): 

“Appropriate forms of supplemental contracts . . . may be approved by the 
superintendent, and their use in connection with a standard fire insurance policy 
may be authorized by him.” 

Under N. Y. Ins. Law §169 the Superintendent has the authority to prescribe 
uniform riders. 
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insertion of such a provision in the policy . . . is not binding on 
the mortgagee, unless he has knowledge of its presence, or has 
knowingly accepted benefits therefrom. Without this, it lacks the 
essential element of every contract, that the minds of the parties 
shall meet and come together. 


Although this is dictum, the language has had persuasive effect in other 
courts. 


The Acuff case*® is widely cited to represent the square holding that 
the provision is a condition. Yet in that case no delivery of the policy 
to the mortgagee was shown. It was established on petition to re-hear, 
that the mere knowledge of the mortgagee that the mortgaged property 
had been merely insured, as provided in the mortgage, would not make 
the mortgagee liable for the premiums on the fire insurance policies 
unless it had expressly or impliedly agreed to pay them. The court then 
cites Muddle v. Slyke in support of this. As seen above, dictum in 
Muddle v. Slyke indicates that the mortgagee is bound if he receives 
the policy. This would be an implied agreement to pay by the Muddle 
case, and if the Tennessee court means to approve of that case, it would 
then so necessarily follow in the Acuff case. Thus despite its protesta- 
tions about the clause being a condition, if the Acuff court approved 
of Muddle v. Slyke it was only supported in its denial of recovery by the 
plaintiff agent by the fact that there had been no delivery to the mort- 
gagee. While this is a closely reasoned point, it does have the effect of 
casting some doubts on one of the bastions of the condition in this 
area. 


The majority position, holding the provision to be a condition, is 
based primarily upon a negativing of all or some of the legal bases set 
forth and to be set forth below in regards the minority position, with 
most of the dispute centered about the so-called lack of assent by the 
mortgagee. Some majority authority, however, is very literal and makes 
use of the word “provided” to reach the characterization of condition,*4 
stating that traditionally “provided” imports a condition. Stoddard v. 
Black,** a minority case, flatly rejected this, but in stating that the 


*157 Tenn. 99, 7 S. W. 2d 52 (1928). In this case the agent advanced the 
premiums to the insurance company. On default of the mortgagor, after the term 
had elapsed without loss the agent unsuccessfully sought to recover from the 
mortgagee. 

™ Coykendall v. Blackmere ; Home Ins. Co. v. Union Trust; note 8 supra. The 
classic English case of Simpson v. Titterell Cro. Eliz. 242 (C. P. 1591) seems 
to have originated the idea that “provided” means a condition. The court said, 
“proviso always implieth a condition.” 

* 134 Kan. 838, 8 Pac. 2d 305 (1932). 

_ “While the word ‘provided’ ordinarily indicates that a condition follows, there 
is no magic in the term, but the clause is to be construed from the words em- 
ployed and from the purpose of the parties gathered from the whole instrument.” 
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majority decisions “proceed primarily” on this theory, it is issuing a 
generalization unsupported by closer scrutiny.** 


Judging from the minority holding cases it would seem that these 
courts imply an assent from the mortgagee’s sufferance to allow his 
beneficial interest to continue with full knowledge of the provision held 
to contain his obligation. Delivery and acceptance of the policy is 
crucial, for that is a direct overt act which is relied upon as the external 
manifestation of assent, and unequivocally establishes the mortgagee’s 
knowledge and knowing acceptance of the benefits. This is supported 
by Baker v. Fargo** where the court cites Muddle v. Slyke with approval 
and says, 


. so that under the New York decision, the mortgagee would be 
bound because the mortgage clause was brought home to him by 
the delivery of the policies . . 


2. Justification for the Agent’s Suit 


Inasmuch as the agent is not in privity of contract with the mortgagee, 
the agent’s standing to bring suit for payment on a promise to the in- 
surer requires clarification. Here, too, the agent faces the solid principle 
that the law will not aid a mere volunteer or one who seeks to become 
a creditor without right or necessity for so doing.*® In Johnson, Sansom 
Co. v. Ft. Worth State Bank** the agent paying premiums, as was the 
trade custom, was held to be a volunteer, and further that the insurance 
company, having been paid, had no right to cancel the policy. It is to 
be noted in this case, that after a lengthy discussion of the authorities 
on condition and covenant, the court decdied the case on the agent’s 
lack of right as against the mortgagee, and declined to enter the con- 
dition-covenant issue. 


Perhaps an excerpt from Boston Safe Deposit v. Thomas, widely 
cited, best illustrates the reasoning of these minority courts on this 
point,*" 


The principal contention, however, is as to whether Thomas is 
entitled to be subrogated to the rights of the insurance companies 
under the mortgage clauses attached to the policies. We hold that 
these clauses bind the beneficiaries to pay the premiums in case 
of the failure of (mortgagor) to do so. The companies, however, 
cannot maintain any action, because they have already received 
their money. It does not seem to be seriously contended that there 


* See note 83 A. L. R. 105 (1933). 

“64 N. D. 317, 252 N. W. 42 (1933). 

** Whitehead v. Wilson, 194 N. C. 281, 139 S. E. 456 (1927). 
* 244 S. W. 657 (Tex. Civ. App. 1922). 

* 59 Kan. at 475. 























July] IS THE MORTGAGEE A FREE RIDER? 723 
was any legal obstacle in (agent’s) way in obtaining judgment 
against (mortgagor) for the premiums . . . If he is subrogated 
to the rights of the various companies as against the principal, why 
is he not also as against the surety? Subrogation is a creature of 
equity, invented to prevent a failure of justice . . . It is independ- 
ent of any merely contractual relations between the parties to be 
affected by it, and is broad enough to include every instance in 
which one party is required to pay a debt for which another is 
primarily answerable, and which, in equity and good conscience 
ought to be discharged by the latter. Johnson v. Barrett, 117 Ind. 
551; 10 Am. St. Rep. 83 . . . It is often said that this equitable 
aid may never be invoked by a mere volunteer, or intermeddler, 
who seeks to become a creditor without right or necessity for doing 
so... it would certainly be a great misuse of terms to call 
(agent) an intermeddler. He was really the visible party with 
whom both (mortgagor) and (mortgagee) dealt . . . He provided 
a large number of policies . . . companies issuing the policies 
looked to (agent) only for the premiums. (Mortgagee) called 
on him, and him alone, for renewals. (Agent) was interested in 
controlling the line . . . for commissions . . . for standing with 
the companies he represented. 


There are at least two situations in which the agent’s actions are re- 
garded as sufficient to base an application of the equitable doctrine of 
subrogation. The first of these is where the agent has paid the premiums 
to the insurer by the terms of his agency contract.** The other situation 
is exemplified in cases like Stoddart v. Black where the agent lays out 
the premium by custom in the ordinary course of business. It has been 
held that where an agent sues a mortgagee, in his own name, a failure 
to aver payment or that he was so required to pay is insufficient to 
support an application of the equitable doctrine of subrogation.*® 


The agent’s right to sue is based on a subrogation to the right of 
the insurer. The agent, having advanced the premiums, is not an inter- 
meddler or volunteer if he so paid these premiums in the ordinary course 
of business or under terms of his agency contract. 


The general circumstances giving rise to subrogation*® are well set 
forth in § 162 comment b of the Restatement of Restitution, 





™ Baker v. Fargo Building and Loan, supra; Barry and Brewer v. Wright, 168 
Miss. 216, 150 So. 186 (1933). 

* Bell Company v. Monroe Hotel Co., 73 Pa. Super. 406 (1920). 

“Perhaps the best definition of subrogation is found in the RESTATEMENT OF 
Security, §141 (1941), 

“6141. SUBROGATION. 

“Where the duty of the principal to the creditor is fully satisfied, the surety to 
the extent that he has contributed to this satisfaction is subrogated 
“(a) to the rights of the creditor against the principal, and 

(b) subject to the rule stated in Clause (d), to the interests which the cred- 
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b. Circumstances giving rise to subrogation. Where a person 
discharges an obligation owed by another, or a lien upon the prop- 
erty of another, and does so officiously, he is not entitled to reim- 
bursement from the other, and is not entitled to be subrogated to 
the position of the obligee or lien-holder. In such a case it is true 
that as a result of the payor’s act the other is enriched, but the 
enrichment is not unjust. This is true not only where the person 
making the payment did so with intention to make a gift to the 
other, but also where he intended to obtain reimbursement from 
the other, if the payment was officiously made. 


On the other hand, where the plaintiff is not officious, and he 
uses his property or his property is used in discharging the obliga- 
tion of another or a lien upon another’s property, he is entitled to 
reimbursment and is entitled to the remedy of subrogation to 
obtain reimbursment. . . . He is not officious where he was under 


a duty to make the payment. 
c. Premium Liability and Partial Interest 


It has been pointed out that the mortgagee can recover only to the 
extent of his interest in case of the occurrence of an insured event. 
The minorty view is thereby confronted with a choice; is the mortgagee 
to be liable for the total premium, or for the premiums on the amount 
of insurance equal to the extent of his interest? The decisions are 
divided. 

St. Paul v. Upton, a North Dakota case in 1891, and Boston Safe 
Deposit v. Thomas, Kansas 1898 vintage, find total premium liability. 
They find the consideration for the total premium in the extraordinary 
protection afforded the mortgagor via the Standard Mortgagee clause 
from the connivance and neglect of the mortgagor. Since the property 
is generally the bulk of the security, the insurance on the property is 
vital to the interest of the mortgagee. The mortgagee gains in immunity 
and agrees to pay for it in case of default. In essence, these decisions 
find the total undertaking as the import of the agreement. 





itor has in security for the principal’s performance and in which the 
creditor has no continuing interest, and 

“(c) to the rights of the creditor against persons other than the principal whose 

negligence or wilful conduct has made them liable to the creditor for 
the same default, and 

““(d) to the rights of the creditor against co-sureties and to the creditor’s in- 

terest in security held by them, but in such case the cosurety’s personal 
liability is limited to the amount which will satisfy his duty to contribute 
his share of the principal’s default.” 

This demonstrates the breadth of potential application of the subrogation doc- 
trine. As said in comment a, “Subrogation . . . does not spring from contract al- 
though it may be confirmed or qualified by contract. It is a mode which equity 
adopts to compel the discharge of a debt by one who in good conscience ought to 
pay it.” [Empasis added.] 
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The other choice is taken in Stoddart v. Black, Kansas 1932. Here 
the court held a contract of indemnity was created between the insurer 
and the mortgagee to the extent of the latter’s interest, and consequently 
the mortgagee was held liable only for the premiums on the amount 
of insurance equal to the extent of his interest. 


Since Stoddart v. Black is a later Kansas case than Boston Safe 
Deposit v. Thomas, it apparently reflects a change in the view of that 
jurisdiction, even though the court expressly declined to over-rule the 
Boston case when pressed on the condition-promise point. However 
Baker v. Fargo is a 1933 North Dakota case allowing recovery of the 
full premium. Since these two jurisdictions cite their cases interchange- 
ably in defense of the “promise” position, the extent of liability is 
uncertain. The most likely conclusion is that a split has developed 
between Kansas and North Dakota. 


A RECAPITULATION 


The Standard Mortgagee Clause, which is a most common fire 
insurance rider, is designed to protect the interest of the mortgagee, 
and more directly to afford this protection free from the acts, neglects, 
and defaults of the mortgagor. The mortgagor pays the premium. If 
the mortgagor defaults in his premium payment he is liable, but the 
courts have held the mortgagee is not. 


Where the mortgagee exacts the insurance by agreement with the 
mortgagor, reserving the right to procure fire insurance and to apply 
the cost to the existing indebtedness, and where the policy is delivered 
to and accepted by the mortgagee, it is unfair to allow the mortgagee 
to enjoy this risk shifting benefit without some liability. The unfairness 
is aggravated where the mortgagee is aware that the agent has 
advanced the premiums. 


The mortgagee under the above circumstances should be liable for 
premiums which buy protection to the extent of his interest. Liability 
for total premiums exceeds the benefit bestowed upon the mortgagee. 
In turn, the mortgagee should be permitted to charge the premiums he 
thus pays to the mortgagor’s indebtedness, with the mortgaged property 
constituting the security for repayment. 


Liability may be established on two distinct and independent 
grounds. It may be quasi-contractual on principles of unjust enrich- 
ment. It may be contractual on the grounds of contract implied in 
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fact. This latter position entails spelling out the causing of issuance 
or acceptance of the policy by the mortgagee as a manifestation of 
assent, and justifying the agent’s suit on grounds of subrogation. 


In the ultimate analysis the liability is based on a conception of 
inherent fairness. The clause is unique, and the fixation of liability is 
a question of desirable result. There is sufficint material to erect a legal 
structure of either “condition” or “promise” design, the question is 
merely architectural. 














AN ADVOCATE FOR A NATION 


Evan A. Evans® 





INTRODUCTION 


The inherencies of Judge Evans’ character, the principles that 
guided his thought and action, made most natural his admiration 
of Abraham Lincoln. He found in Lincoln the idealist who, with 
head above the clouds, at the same time kept his feet firmly planted 
on the ground. Judge Evan’s study of Lincoln’s life, of the lives 
of Marshall and of Jefferson, and of their contemporaries, enabled 
him to present so well the brief analysis of Lincoln found in the 
following lecture which he gave before the Lincoln Centennial 
Association at Springfield, Illinois on February 12, 1938. 


Back of his understanding of the subject was his own apprecia- 
tion of the worthiness of the common man. He coupled with this 
a sound toleration in appraisement. He did not look upon Lincoln 
as a one born with powers of magic, except that magic found in 
the will to use to the full, under varying circumstances, the abilities 
with which one is endowed. The humble beginnings of Lincoln’s 
life, his persistence of effort in self-government, his insistence in 
working out the determining essentials of the problems which 
confronted him, his calm courage, his broad charity, his clarity 
of thought, his ability and the will to cling to his fundamental 
principles in adversity, and with all of this, his power to envision 
and to strive toward worthwhile goals was so in accord with Judge 
Evans’ own philosophies that it is no wonder that he found in the 
martyred president one of his greatest heroes. 


Once Judge Evans remarked upon the influence that Lincoln’s 
reading of Parson Weem’s Life of George Washington had upon 
Lincoln, even including some of the imaginative Parson’s factually 
unsupported tales. It is interesting that most heroic men them- 
selves have had their heroes. It seems to be true that in every 
well lived life someone will find an example worthy of emulation. 


GeorceE I. Haicut 











* Editor’s Note: The Law Review has wished to publish, as typifying the life 
and work of Judge Evan A. Evans, “some fragment of his flower left by him upon 
the thorns of time.” The profusion with which he scattered his gifts has made the 
task of selection difficult. From among the many samples out of which a choice 
could be made. the Review, with the aid and advice of George I. Haight, Judge 
Evan’s long time friend, has chosen the address given before the Lincoln Centennial 
Association at Springfield, Illinois on February 12, 1938. Mr. Haight has written 
for it a fitting introduction. The Abraham Lincoln Association has authorized this 
publication of Judge Evans’ address in the Wisconsin Law Review. This address 
was published by the Association in The Abraham Lincoln Association Papers 
(1938), p. 53 in 1939. 
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Let us have faith that right makes might and in that faith let 
us, to the end, dare to do our duty as we understand it." 


February 12th. Springfield, Illinois. The date and the place are 
both cherished by hero-worshipping Americans. On this day our first, 
our favorite hero was born. At this place, as our martyred president, 
he _ was buried. 


On each succeeding year, over this broad land, millions unite to 
pay tribute to him and to his memory. Eminent scholars and humble 
citizens from afar travel to Springfield each year to do honor to his 
memory. Awed by the outstanding names of the speakers who have 
heretofore been honored by your Association on previous anniversary 
celebrations, I am keenly aware at this moment of my limitations. 
Presumptuous was I, to accept the gracious invitation when acceptance 
carried such heavy responsibilities. 


My only excuse is this — Abraham Lincoln was, and is, my hero. 
Idolized in my youth; as years accumulated, he has remained my 
favorite. 


In my study of Mr. Lincoln I have often queried — as I have of 
other national characters who have attained prominence — Was he a 
dreamer or was he a realist? 


It may be said that dreamer is one of those men who accomplish so 
little because of the much he conceives. 


On the other hand, a realist is one of whom it may be observed he was 
a man who sought one thing in life and but one, and who accomplished 
it before life’s work was done. 


A dreamer knocks at each one of the doorways of life, but abides 
in none. His course by each star that will cross it is set, and he knows 
each will be as distant where’er he goes. 


As illustrative of the two — dreamer and the realist — among our 
truly great characters, I have always placed Jefferson as a dreamer; 
Marshall, a realist. Marshall had one aim and but one. He had an 
abiding desire to possess an outstanding knowledge of law and the 
ability to expound it masterfully. He attained his goal. 


Jefferson was different. His mind and mental processes touched all 
the shores of thought to which his imagination, guided by his intellect, 
carried him, but he tarried only briefly at each stopping place. 


* Abraham Lincoln, Cooper Institute, February 27, 1860. 
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From the warm isle of Equality of Man to the colder coast of Religious 
Liberty he journeyed. At each place, however, he left disciples who 
accepted his teachings and preached them. 





Abraham Lincoln was a disciple of Thomas Jefferson. He was 
probably the latter’s most illustrious follower. His political beliefs were 
tenets written by Jefferson. The Declaration of Independence was his 
political Bible. Its sentiment inspired him when he wrote his Gettysburg 
Address. The Bill of Rights and the Virginia statute of Religious 
Liberty were the heart of his political and social philosophy. 


Ordinarily, we may understand and interpret our subject, by ascer- 
taining and studying his heroes. We know Lincoln’s hero was Jefferson. 
We know that Jefferson was a dreamer. Hence may we not conclude 
that Lincoln was a dreamer? 


I think he was. Probably that is one of the reasons he appeals so 
strongly, so persistently. In an era when we stress efficiency so 
emphatically, when the goal is materialistic and attainable by one who 
seeks one thing and but one, and who is somewhat indifferent and 
careless about the means adopted, it is refreshing to study a successful 
public character of whom it may be said, “He was an idealist, a 
dreamer.” 


To prove his, is part of the purpose of my address. 


I admit Mr. Lincoln was more than a dreamer. He possessed a 
capacity for making his dreams come true. 


The dreamer knocks at each one of the doorways of life, but abides 
in none. Lincoln tarried long enough at one of the doorways of life to 
change the fate and future of three million black folks. 


“The target discussed by the travelers of old, which to one appeared 
argent and to one appeared gold, to the dreamer, ever lingering in 
doubts, dizzy margent appears both golden and argent.” Lincoln no 
doubt at times pursued enthusiastiastically the mythical treasures at 
the end of the rainbow, but his life was not spent altogether in chasing 
rainbows. There were times when he was not confused by the allure- 
ment of the argent nor lured by the glow of the golden. 


To illustrate, take the great conflct of his life — Saving the Union 
or Freeing the Slaves. A momentous question it was. Divided worse 
than his house against itself was sentiment on this — the paramount 
issue of 61 to ’64. Freedom of Slaves vs. Preservation of the Union. 
This was the case which was tried and decided by Mr. Lincoln between 
his nomination in 1860 and his inauguration in March, 1861. 
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Reliable information is to the effect that after his nomination, Mr. 
Lincoln never had any doubt of his election. He was too experienced 
in politics not to realize that a political party, split three ways, would 
furnish no formidable opposition on election day. So during the long 
days of July, August, September, and October, 1860, he wrestled with 
the problem. He weighed the arguments. On one side he could hear 
the wail of the negro mother bereft of her babe. The emotional appeal 
pulled hard on the heart strings of the man who believed as he 
believed in his God, that all men are born equal before the law. 


On the other hand, the defendants were not without the support of 
able champions who, too, appealed to the heart and conscience, as 
well as to the reason of him who had been deeply thrilled by Jackson’s 
toast, “The Union — It must be preserved.” 


The sentiment which found expression in his first inaugural address 
must have been thunderous. 


Undoubtedly, the decision long trembled in the balance. He had 
solemnly declared that a House divided against itself could not stand. 
Deep was his perplexity over the question — How was the division to 
be healed? Was there but one answer? By the abolition of slavery? 


The dreamer and the realist in Lincoln met. A decision was 
unavoidable. 


After long deliberation the dreamer compomised, surrendered to 
the realist. 


To Horace Greeley he wrote: 


“My paramount object in this struggle is to save the Union. And 
is not either to save or destroy slavery. If I could save the Union 
without freeing any slave, I would do it; and if I could do it by 
freeing all the slaves, I would do it; and if I could do it by freeing 
some and leaving others alone, I would also do that. What I do about 
slavery and the colored race, I do because I believe it helps to save 
this Union; and what I forbear, I forbear because I do not believe it 
would help save the Union.” 


While this shows that he was not always a dreamer, I offer the 
quotation which I have selected for the subject of my address as proof 
that on the whole he belongs to that class. 


Analyze this quotation. Apply it to the problems and consider the 
occasion of its utterance. 
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“Let have faith that right makes might and in that faith let us, to 
the end, dare to do our duty as we understand it.” 


These were Mr. Lincoln’s words at Cooper Union in 1860. They 
were spoken after he had arrived at maturity. Long had been the 
years, and weary the climb, from Hodgenville to Cooper Union, New 
York. And meagre had been the encouragement offered him along 
the way. 


During the last year I visited Hodgenville, where he was born, 
viewed the log house with its barrenness, its hopelessness. Then a few 
weeks later, a day was spent at New Salem and a few weeks I later 
stood before the inspiring memorial at Washington. 


Although this Washington memorial is the most beautiful, the most 
impressive in all the world, I doubt if emotions beat so tumultuously 
as when I stepped inside the log cabin of his birth. 


Yes, truly, Mr. Lincoln had traveled far from the log cabin at 
Hodgenville to Cooper Union, New York. Politically and socially the 
distance was greater than the mileage. 


The sentence taken from the Cooper Union speech was the mature 
and ripened philosophy of a statesman who appreciated that he was 
the likely leader on whose shoulders would shortly rest the responsi- 
bility for his country’s existence. How fortuitous it was that he had 
so “slowly, and yet by happily prepared steps, come to his place.” 


What a gift is faith! A faith in self, a faith in fellow man. A faith 
that right makes might. Never was there a trusted leader who did 
not have faith in his fellow men. Never was there a great leader who 
mistrusted his followers. 


Lincoln was speaking of a faith of a citizenry in a democracy. In 
an intelligent democracy public opinion is might. More powerful than 
law, more persuasive than the police power, public opinion shapes the 
destiny of the nation. Public opinion is like a gigantic pendulum which 
swings backwards and forwards. It may seem to be going far to one 
side. But just as hope sinks, the old pendulum slows down, halts, and 
slowly starts back. As it does so, it gathers momentum, reaches its 
maximum, and then carries all before it as it moves to the other extreme 
of the arc. There it falters and then stops, and the performance is 
repeated. 


One serious danger possible in a democracy is that the pendulum 
of public opinion may swing too far and too fast. Its abusive use may 
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lead to serious, if not disastrous, consequences before checked by our 
second and more deliberate thought. 


It was an enlightened public opinion of which Mr. Lincoln spoke 
when he voiced his faith that right makes might. And the right was 
the merit of the argument which was to forge public opinion; to cause 
the pendulum to swing to the political views rejected in ‘56. 


Faith that the weight of righteous argument would ultimately 
prevail and vitalize the judgment of the many and make it public 
opinion, is the essence of his political philosophy. 


That he saw clearly is now our conviction. Yet in contemporaneous 
political questions of today we entirely fail to visualize public opinion 
and its power in an intelligent democracy. Of course, if the electorate 
be not intelligent there is no place among them for a democracy. 


What a contrast between Lincoln’s method of stimulating and 
formulating public opinion and that of other times including some of 
the journalists of to-day. Fairness, reasonableneess and thoroughness 
characterized the argments of the Cooper Union Speech. Avoidance of 
appeals to prejudice or the use of ridicule, and a sober resort to the 
nobler instincts of his audience was his way of creating public opinion. 
Later he was much maligned by the press; cartoons were used to 
exaggerate his awkardness and the absence of his scholastic training. 
But he did not reply in kind. 


He was confronted by what is the hardest argument that can confront 
a campaigner — an adverse decision of the United States Supreme 
Court. The Dred Scott decision had to be met. It squarely confronted 
him. Frankly he stated his position. Squarely did he meet the argu- 
ment, that the framers of the Constitution did not mean to include. the 
slave among those who were granted civil rights safeguarded by the 
Constitution. He examined the record of each delegate to the Consti- 
tutional Convention and from his contemporaneous or later writings or 
speeches found the proof which demonstrated the falsity of the major 
premise in the Chief Justice’s syllogism. It was unanswerable. With 
the major premise demolished, the conclusion of the venerable jurist 
was completely refuted. 


Mr. Lincoln complimented his audience by assuming their intelligence. 
No panegyric by him was necessary. A thinking person appreciates, 
without praise from the speaker, the compliment of an earnest, 
thoughtful argument directed to his intelligence more than he does the 
words of flattery not always sincere. Thus did Mr. Lincoln win his 
critical audience. A serious earnest citizen spoke to his kind. 
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Another significant and somewhat original trait developed by Lincoln 
after he reached maturity was his willingness to change his position on 
vital questions. This, I take it, is hardly consistent with the ideals and 
practices of a realist. Nor was it, nor has it been since, the habit of 
leaders of public thought. To them consistency is proof conclusive of 


greatness. 


Nothing seems to me so charged with error as this test of superiority. 
Political arguments are usually devoted to asserting and proving 
inconsistencies in the record of an adversary. We hear it argued if 
one is consistent, he must be a statesman. Or, it may be saic “If his 
record is inconsistent, he is without standing before the electorate.” 


Stop for a moment and ask yourself a few questions. Were you 
originally favorable to woman’s suffrage? Did you oppose it? Are you 
enthusiastic over its results? What was your stand on the primary 
election system? Did you favor it? Are you now for it? And as to 
popular election of Senators? I am sure you once favored it. Do you now? 


What of the century old issue of states’ rights? Is not the party 
which boasts of Lincoln’s conviction today rather loud in its support of 
the constiutionally reserved rights of the states? And the Democratic 
party — does it not minimize the state lines when it comes to legislation 
that deals with commerce? 


And getting nearer home, I ask you, where did you stand on our 
entry in the World War? Do you today believe we should have partici- 
pated? 


If we are sound in our historical information no party and no nation 
has ever been consistent. As a matter of fact they should not be. They 
prove their greatness at times by their inconsistencies and their willing- 
ness to admit their mistakes. The aspiration of a worthy people must 
ever change. As Justice Holmes once said: “Surely it cannot show 
lack of attachment to the principles of the Constitution that one thinks 
it might be improved.” 


And so it is with men, at least with those who are leaders. Of course, 
to be perfectly frank, there are two kinds of political leaders. One 
expounds his well-matured and well-reasoned convictions on the issues 
which confront the electorate. He courageously and at times impoliticly 
states his views and urges others to adopt them. He is loyal to convic- 
tions — but not always to his own personal ambitions. He is a real — 
a true leader. Alas, there is another type who inquires of the voters 
which way they would like to go and then offers to lead them thither. 
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The Republican Convention which nominated Mr. Lincoln had this 
to say of slavery: 


“That the new dogma that the Constitution, of its own force, 
carries slavery into any or all of the territories of United States, is 
a dangerous political heresy, at variance with explicit provisions of 
that instrument itself, with contemporaneous exposition, and with 
legislative and judicial precedent; is revolutionary in its tendency 
and subversive of the peace and harmony of the country. 


“That the normal condition of all the territory of the United 
States is that of freedom: That, as our Republican fathers when 
they had abolished slavery in all our national territory, ordained 
that ‘no persons should be deprived of life, liberty or property 
without due process of law,’ it becomes our duty by legislation, 
whenever such legislation is necessary, to maintain this provision 
of the Constitution against all attempts to violate it; and we deny 
the authority of Congress, of a territorial legislature, or of any in- 
dividuals, to give legal existence to slavery in any territory of the 
United States.” 


(“We brand the recent reopening of the African slave trade, 
under the covery of our national flag, aided by perversions of 
judicial power, as a crime against humanity and a burning shame to 
our country and age; and we call upon Congress to take prompt 
and efficient measures for the total and final suppression of that 
execrable traffic.” ) 


This platform, Mr. Lincoln in one positive, unequivocal sentence 
accepted as his. Abolition of Slavery, not Preservation of the Union, 
was the promise of that platform. Yet two years later, he said in a 
public letter to Mr. Greeley when hurt to the quick by the terrific 
bombardment of vituperative criticism from the press of the nation, 
“If I could save the Union without freeing any slave, I would do so.” 
* * * “What I do about slavery and the colored race, I do, because it 
helps save the Union.” 


Again in his brief biographical sketch, he says he was always a Whig. 
But he supported the Republican party in 1856, led it in 1860, and in 
1864 was the candidate of the National Union Party. A fine illustration 
of his willingness to admit mistake is to be found in his letter to Grant, 
which clearly showed the difference between him and his able Secretary 
of War. 


Grant had decided to reach Vicksburg from the South. The War De- 
partment was apprehensive and finally wired Grant to change his course 
and withdraw. This telegram Grant never received. He was, however, 
eminently successful in his maneuvers and Lincoln wrote him as follows: 
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To General Grant July 13, 1863. 


“When you dropped below, and took Port Gibson, Grand Gulf and 
vicinity I thought you should go down the river and join General Banks; 
and when you turned northward east of the Big Black, I feared it was 
a mistake. I now wish to make the personal acknowledgment that you 
were right and I was wrong.” 


No similar message came to General Grant from the War Depart- 
ment. Seldom, if ever, has such admission, “I was wrong” crossed the 
lips of a President. Can you picture it coming today from Hitler, from 
Mussolini? Even judges find it hard to overrule what in their wisdom, 
they have previously pronounced to be the law. 


History, I believe now justifies Mr. Lincoln’s change of position. 


It may well have been a partial repudiation of his position taken in 
the House Divided Against Itself speech, and in his acceptance of the 
Republican Party platform. Likewise, it may seem at variance with 
his later pronounced Emancipation Proclamation. But a nation, like 
an individual, is at times controlled by conditions, not desires or theories. 
Lincoln was directing a war for which support was desired. If the war 
was lost, the abolition of slavery would remain but an idle drama—a 
dreamer’s fancy. If the war was won, there could be but one solution 
of the slavery question. 


What accounts for Lincoln’s success in creating and maintaining 
public opinion in support of his policies? The question is hard to 
answer. I ask you several others. In their answer may be found the 
correct reply to my query. 


Which is more important—the commander of a large army or the 
private soldiers who make up that army? What is more essential to a 
great university—a great faculty or an earnest ambitious student body? 
Which is more to be desired in a democracy—great statesmen or an 
alert, intelligent citizenry? 


I have definite views on each of them. May I state them. I wonder 
if they agree with yours. I think success of an army depends largely, 
though not solely, upon its generals. A great university must find its 
source of greatness chiefly in the earnestness, the eagerness, and the am- 
bition of its students. An intelligent public opinion must depend on 
both leadership and the patriotism and intelligence of its citizens. 


Lincoln was fortunate in the citizenry to whom he addressed his 
appeals. 
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He made it to a nation aroused, to a citizenry with its patriotism 
alert. More, he spoke in the latter part of his administration to an audi- 
ence a substantial part of whom were American Volunteers, the citi- 
zen soldiers of the Republic. 


A more responsive audience never existed. The American Volun- 
teer, the citizen soldier, came into existence in 1775 when the Conti- 
nental Congress called for six companies of expert rifle men from the 
mountains of Virginia, Pennsylvania, and Maryland. Instead of six, 
twice six companies responded. With rifle and powder they had them- 
selves made, with parched corn their only rations, they marched six 
hundred miles to Boston and the cause of the colonies was won. These 
were the first American Volunteers. 


They had drunk the wine of liberty on the mountain tops, had seen 
the vision of the Great Republic that was to be, along the banks of the 
Ohio and the Mississippi. The citizen soldiers who answered Lincoln’s 
call were their descendents or “were the resplendent harvest which re- 
sulted from the sowing of the new continent with the winnowed grain 


of the old.” 


With a single regiment of this type you could build and operate a 
railroad, a steamboat, or a telegraph, edit and publish a newspaper, 
create a constitution, make laws, administer courts of justice. From a 
single brigade you could fill a great university with students and pro- 
fessors. In one single brigade of volunteers were the names of three who 
later became Presidents of the United States. Citizens in arms were 
they, who carried a bayonet that thinks and whose musket, loaded with 
a principle, brought down not a man, but a system. 


Lincoln knew his audience. They understood his language. With 
him they “had a rendezvous with destiny.” It was a case of mutual 
love and admiration. The faith of each was in the other. Both gave 
the last full measure of their devotion nobly, with faith in their fellow- 
men, in themselves and in their immortality. 


“What shall be the answer?” I ask you. Was Lincoln a dreamer or a 
realist? 


I fear I have partially failed to prove my thesis. Perhaps we must 
find that he was a realist; but a realist who owed his success to the fact 
that he was at times, and these times were when his emotions were 
racing, when his head was high among the clouds, he was a dreamer. 
His career, his achievements are unaccountable. Perhaps ’tis best to 
say a realist attained his goal because he never ceased being a dreamer. 
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Public opinion, which is the might of a democracy, is unfortunately 
never stable. All powerful though it is, it is capable of misuse,—at times 
the tool of the insincere or the selfish, the overly-ambitious or the ego- 
tistically ignorant. It has its days when it is inspiring while on other 
occasions it appears weak and pulseless. 


In this respect it is not unlike the Constitution. At all times in all 
places, we hear of the need of supporting the Constitution. It is well 
to do so. The warning can not be too frequently sounded. But support 
to be helpful must be intelligent. Always are there those who would 
undermine it and still others who would use it for selfish purposes. 


The Constitution is inspirational when it bespeaks the aspirations of 
a people whose ambitions are worthy and who make a genuine effort 
to live up to their ideals. It is but cold and meaningless words when 
it voices the faith of an indifferent or frivolous people. In one case 
it throbs with life. In the other, it is the idle protestation of a faith by 
the thoughtless or the insincere. In reality, it is an instrument adopted 
by society for its perpetuation and to attain and maintain the fruits of 
individual and combined efforts. It can never rise much above the 
ideals of those who live under it. Genuine respect for it can never be 
created by lip-tributes or meaningless ceremonials. When we are 
stirred to our best action, it becomes a strong and stout ship which rides 
the waves safely and triumphantly. When our citizens are sordid and 
selfish, seeking soft snaps and shirking responsibilities, she runs on the 
shoals. She leaks. Her engines cease to function. Nothing cheaper in 
citizenry can be found than the individual who wraps himself in the 
flag or in the Constitution and proclaims himself a super-patriot. The 
test of belief in and suport of the Constitution is to be found in service 
by the citizen. Its betrayal may be tested by its use as a cover for the 
designingly selfish. The Constitution is an instrumentality of man, de- 
pendent upon the sincerity and integrity of the citizen for its growth 
and strength. The selfishness of the same citizenry and their unwilling- 
ness to sacrifice, and nothing else, will cause its decline and decay. 


In the life and devotion of Abraham Lincoln may we not find a better 
understanding of its meaning and a more complete appreciation of its 


worth? 





















JUSTICES OF THE WISCONSIN SUPREME COURT 


Trmotuy Hiccrns! 


At the outset it must be stated that the purpose of this article is not 
to support any hypothesis that prior environmental factors have crys- 
stallized the social philosophies of men appointed or elected to the 
bench. The objective of this study is simply the collection and pres- 
entation of factual data in a form which can be readily interpreted. 

The four geographical divisions of the State of Wisconsin which have 
been employed have been delineated on a quite arbitrary basis, and 
county lines have been adhered to solely for purposes of convenience. 
The four areas thus selected have been termed the Southeast? (the 
Milwaukee, Racine, Kenosha, Janesville area), the Southwest’ (the 
Madison, Mineral Point, La Crosse area), the Fox River Valley* (the 
Beaver Dam, Oshkosh, Green Bay, Sheboygan area), and the North® 
(the Wausau, Eau Claire, Superior area). 


In the division of Wisconsin history into convenient periods, the 
history of the Court itself has been the largest determining factor. 
The territorial period, 1836-1848, and the period of statehood prior 





* The preparation of this article has been materially assisted by a scholar- 
ship grant from the Wisconsin Legal History Fund, administered by the 
University of Wisconsin Foundation. 

The term Wisconsin Supreme Court as used in this title includes three 
distinct courts, viz., the Supreme Court of the Territory of Wisconsin 
(referred to herein as the Territorial Court), 1836-1848; the Temporary 
Supreme Court of the State of Wisconsin (referred to herein as the Temporary 
Court), 1848-1853; and the present Supreme Court of Wisconsin (referred 
to herein as the Separate Supreme Court), 1853-to date. For the most part 
this study concerns itself only with the Separate Supreme Court since 1853, 
but data, if available, for the earlier courts have been included wherever it 
has been deemed appropriate. 

* Abbreviated S. E. in the tables in this article. The Southeast includes 
the counties of Rock, Walworth, Kenosha, Racine, Waukesha, Milwaukee, 
and Ozaukee. 

* Abbreviated S. W. in the tables in this article. The Southwest includes 
the counties of Grant, Lafayette, Green, Iowa, Dane, Jefferson, Crawford, 
Richland, Sauk, Columbia, Vernon, La Crosse, Monroe, Juneau, Adams, 
Marquette, and Waushara. 

* Abbreviated F. R. V. in the tables in this article. The Fox River Valley 
includes the counties of Dodge, Washington, Green Lake, Fond du Lac, 
Sheboygan, Winnebago, Calumet, Manitowoc, Outagamie, Brown, and 
Kewaunee. 

*The North includes the counties of Pierce, Pepin, Buffalo, Trempealeau, 
Jackson, Wood, Portage, Waupaca, St. Croix, Dunn, Chippewa, Eau Claire, 
Taylor, Clark, Marathon, Shawano, Oconto, Polk, Barron, Rusk, Lincoln, 
Langlade, Marinette, Burnett, Washburn, Sawyer, Price, Oneida, Forest, 
Florence, Douglas, Bayfield, Ashland, Iron and Vilas. 
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to June 1, 1853, at which time the present Separate Supreme Court 
came into being, have been, for the most part, lumped together for 
statistical purposes. The geographical divisions referred to in the 
preceding paragraph had little significance in these two early periods. 
Only one of the four individuals who served as justices of the Territorial 
Court had previously resided in Wisconsin. The justices of the Tem- 
porary Court also served as circuit judges, and they were consequently 
required to be residents of the circuit from which elected. 


Similarly, the question of appointment or election as a method of 
selection has no significance in this period since the justices of the 
Territorial Court were all appointed in the same manner as other 
judges of courts of the United States, and the justices of the Temporary 
Court were all elected because no opportunity for the exercise of the 
appointive power presented itself. Information on the justices of these 
two earlier courts has in some cases been found to be decidedly fugitive. 

The next chronological period extends from the creation of the Sep- 
arate Supreme Court, June 1, 1853, until the death of Chief Justice 
Edward George Ryan, October 19, 1880. During this period the juris- 
prudence of the Court became in a large degree crystallized,® and the 
Court’s membership had been increased from three to five.? As for 
external factors, by 1880 the North had become politically and eco- 
nomically important; the lumbering business was at its height. More- 
over, by 1880 the states-rights heresy had become a dead issue in Wis- 
consin both within the judicial conference room and as an issue affect- 
ing public opinion. 


The period from October 19, 1880, until the time of the death of 
Chief Justice John Bolivar Cassoday, December 30, 1907, has been 
taken as the next chronological division. This period saw the develop- 
ment of many large business combinations in Wisconsin, and corpora- 
tion law gradually took its shape from the decisions of the Court. The 
lumbering industry passed its peak, as did also the milling industry, and 
the dairy industry grew to prominent proportions.® 


The final period includes the time from December 30, 1907 until the 
present time. This date has been selected because, among other things, 
it marks the accession of the eminent John Bradley Winslow to the chief 
justiceship of the Court, the Court had become enlarged to its present 
size of seven justices, and by that time three sitting members of the 





*I have relied on Chief Justice John Bradley Winslow’s Story of a Great 
Court (1912), q. v. at 379, for this demarcation of an epoch. 
"Wis. Const., Art. VII, Sec. 4, as amended Nov., 1877. 
* William Francis Raney, Wisconsin — A Story of Progress 224, (1940). 
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Court were Wisconsin-born. Moreover, since about 1908 a larger pro- 
portion of the Court’s work, than in the first half-century of its existence, 
has involved the construction and interpretation of statutes. Under the 
leadership of Chief Justice Winslow and Justice Roujet De Lisle Mar- 
shall procedural law was much simplified.® By 1908 the Progressives 
not only had achieved control of the executive and legislative branches 
of the Wisconsin state government but also had to a great degree en- 
listed the sympathies of the Court. The wave of administrative rule- 
making and adjudication was gathering headway; vast changes were 
taking place or were about to take place in the fields of taxation, 
public utilities, and workmen’s compensation. 


Article VII of the Wisconsin Constitution, the Judiciary Article, re- 
quires that a justice of the Wisconsin Supreme Court shall be a citizen 
of the United States and, at the time of his election, have attained 
the age of twenty-five years, and be a qualified elector within the juris- 
diction for which he may be chosen.'® But aside from meeting these 
formal eligibility requirements most of the men who have held the 
office of justice of the Wisconsin Supreme Court have possessed many 
additional attributes, native or acquired, which may have had a relation 
to their fitness for the said office or the manner in which they have dis- 
charged their judicial duties. Let us proceed to an analysis of the 
actual specific conditions which have obtained in the backgrounds of 
the men who have served as justices of the Wisconsin Supreme Court, 
conditions which may to some extent account for the relatively eminent 
reputation which the Wisconsin Supreme Court has enjoyed and con- 
tinues to enjoy as a state court of last resort. 


First, in spite of the fact that the Wisconsin Supreme Court has been 
an elective court since the organization of the State of Wisconsin in 
1848, and in spite of the fact that it has not been at all uncommon in the 
United States, especially in the middle of the nineteenth century, for 
non-lawyers to have occupied judicial offices, every individual who 
has been selected for the Wisconsin Supreme Court has been a member 
of the bar." 





*Robert G. Siebecker, Work of the Wisconsin Supreme Court from 1903 
to 1921 in 2 Autobiography of Roujet D. Marshall 214 (1931); Chester A. 
Fowler, Address delivered before Wisconsin Association of County Judges, 
july, 1929 in 2 Autobiography of Roujet D. Marshall 451, 475, 476 (1931). 

Wis. Const.. Art. VII, Sec. 10. This Article did not apply of course, 
to the Territorial Supreme Court, 1836-1848, since that court was an inferior 
court of the United States, and the qualifications for the members thereof 
were : established by the Congress of the United States. 

*™ Research thus far has established that 39 out of the 53 men who have 
sat as justices of Wisconsin’s three supreme courts have engaged in some 
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Although, such chance factors as the familiarity of a candidate’s sur- 
name and relative position on the ballot seem on some occasions to 
materially affect the choices of the electorate, all of the justices of the 
Wisconsin Supreme Court since the creation of the Separate Supreme 
Court in 1853, with one exception,’* have had some prior experience in 
public office. (See Table 2.) It must be noted at this point that the 
majority of the justices who have sat on the bench of the Separate Su- 
preme Court have been initially selected by appointment rather than 
by election. Only 17 of the 43 justices since June 1, 1853 have been 
elected prior to taking their places on the Court for the first time. (See 
Table 1.)?* It must be further noted that out of these 17 elected justices, 
seven were elected to fill original positions when the Court was first 
created or when it was enlarged, and five were elected to vacancies 
created by the retirement of sitting judges.'‘* Only Justices Orsamus 
Cole, Byron Paine,'® John Barnes, Walter Cecil Owen, and Henry P. 
Hughes owe their election to the several factors which influence voters 
to prefer another man over an incumbent justice. 





other occupation than that of law (two out of four on the Territorial Court ; 
five out of seven on the Temporary Court; and 33 out of 43 on the Separate 
Supreme Court). For the most part such other occupations were pursued 
prior to admission to the bar, which gives some support to those who argue 
that law is a profession which often attracts men after they have gained 
experience in some other line of endeavour. It is taught in college courses 
in the history of American political theory that Andrew Jackson believed 
that the duties required of the incumbents of all public offices, including 
judicial offices, were simple enough for any adult of sound mind to properly 
perform. Nevertheless, only members of the bar were appointed to the 
Supreme Court of the Territory of Wisconsin by President Andrew Jackson. 
on” Justice Samuel Crawford who served from June 1, 1853 to June 1, 

*In Table 1 Justices Robert George Siebecker and Franz Chadbourne 
Eschweiler are listed as appointed. However, they had already been elected 
for terms to commence the following January at the time of their respective 
appointments. 

“This situation has been repeated in April, 1949, when a successor to 
Chief Justice Marvin Bristol Rosenberry, who has announced his retirement, 
was elected. 

* Justice Paine succeeded to the seat of Justice Abram D. Smith in 1859. 
Justice Smith did not become a candidate to succeed himself, although 
members of the bar quite generally thought him to be a competent judge. 
He failed to obtain the official nomination of either the Democratic or the 
Republican Party. He had been elected originally as a Democrat. William 
Pitt Lynde of Milwaukee was the Democratic candidate who opposed Judge 
Paine, the Republican nominee, in the judicial election of 1858. Even if 
Justice Smith had obtained the Democratic nomination, he would probably 
have been defeated, despite the fact that he was a sitting judge, because of 
the great personal popularity enjoyed by Judge Paine, as a result of the part 
the latter had played as counsel for Sherman M. Booth in the famous case 
of Ableman v. Booth, 3 Wis. 1 (1854) ; 3 Wis. 49 (1854); 3 Wis. 157 (1855) ; 
combined with the fact that Justice Smith had alienated a sizeable segment 
a 912)" party. (John Bradley Winslow, The Story of A Great Court 117 
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Only three of the 53 justices in the period 1836-1949 have been 
foreign-born.’® However, it was not until April 9, 1903, when Justice 
Siebecker was appointed, that a Wisconsin-born justice was chosen for 
the Court. Since that time 19 out of a total of 25 justices selected have 
been Wisconsin-born,’’ and no other state has had more than one rep- 
resentative. In the period between April, 1836, and April, 1903, 14 out 
of the 28 justices who served on the Court were born in the State of 
New York. (See Table 3.) 


Since many of the justices have been born outside of Wisconsin, the 
place of first Wisconsin residence is, perhaps, of interest. Accordingly, 
a table (Table 4) has been prepared to show the distribution of the 
places of first Wisconsin residence in comparison with the places of 
residence of the justices at the time of their selection for the Court by 
appointment or election. Although in the days of the Temporary Court 
the Fox River Valley was allotted two of the six judicial circuits and 
consequently two of the six justices of the Temporary Court, this area 
was not represented on the Separate Court from 1853 until 1878. (See 
Table 1.) Moreover, when we consider the entire period from 1858 to 
1949 we find that the Fox River Valley has had much less than its 
proportionate share of representation.‘** The proportion of justices that 
has been chosen from the Southeast is likewise less than that section's 
proportion of the population of the State of Wisconsin. The Southwest 
and the North have gained at the expense of the other two sections 
both with respect to the number of justices chosen and with respect 
to the number of years of representation enjoyed by the sections. (See 
Tables 5 and 6.)!° This is true a fortiori in the case of the North when 
we take into account the fact that the North did not become politically 
important until about 1880 and was not represented at all on the 
Court until January 1, 1894. 


The Justices of the Wisconsin Supreme Court have been affiliated 
with 16 different religious denominations or categories of religious 





* Viz., Chief Justices Edward George Ryan and Aad John Vinje and 
Justice Samuel Crawford. None of the Justices of the Territorial Supreme 
Court or of the Temporary Supreme Court were foreign-born. 

* Birthplaces of the Wisconsin-born justices have been distributed among 
the four principal geographical regions as follows: Southeast five, Southwest 
four, Fox River Valley six, and North four. 

*” I.e., unless resort is had to arguments for virtual representation. 

“In computing the number of justices chosen from each geographical 
section of the state and the number of years representation of each section, 
the assumption has been made that the Court will remain as presently con- 
stituted at least until June 1, 1949, since that is the date used in the com- 
putation of Tables 5 and 6. In computing the length of service of Chief 
Justice Marvin Bristol Rosenberry in Table 1, it has been assumed that he 
will serve until the end of his present term of office in January, 1950. 
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philosophy. (See Table 7.) Six of the judges have at different times 
in their life been affiliated with more than one school of religious 
thought. There seems to be no unusual concentration of justices affili- 
ated with a given denomination in any particular religion, except that 
five out of the seven Congregationalists have been chosen from the 
Southwest and none of the seven Episcopalians have been chosen from 
the Southeast. (See Table 8.) One particular fact to which the special 
attention of the reader is directed is that not one of the 43 judges whose 
religious affiliation has been ascertained was a Lutheran. In view of 
the large segment of Lutherans in the Wisconsin population, this is 
an odd coincidence. 


Turning to the subject of political-party affiliation it is found that, 
throughout the entire period since the organization of a separate Terri- 
tory of Wisconsin in 1836, 21 of the justices have been Democrats; 30 
have been Republicans or Whigs;”° one must be classed as an independ- 
ent for want of contrary information;*! and the political party affiliation 
of one is unknown.” Since the organization of the Separate Supreme 
Court** in 1853, 15 Democrats** and 28 Republicans*® have occupied 





* Chief Justice Edward Vernon Whiton, who served on both the Temporary 
Court and the Separate Supreme Court, and Justices Mortimer Melville 
Jackson and Timothy Otis Howe of the Temporary Court were Whigs at 
the time of their election to the Court. All three of these men identified 
themselves as Republicans after the organization of the Republican Party 
in 1854. 

" Viz., Alexander Wolcott Stow of the Temporary Court. 

* Viz., Wiram Knowlton of the Temporary Court. Justice Knowlton was 
probably a Whig at an earlier time when he occupied the position as Chairman 
of the Judiciary Committee of the Legislative Council of Wisconsin Territory. 
At that time he was supported by the Milwaukee Sentinel, then a Whig 
newspaper, in his stand on banking legislation against Edward Vernon Whiton 
(supra, note 20), also a member of the Legislative Council of Wisconsin 
Territory, who was then identified as a “Loco” (the appellation which, to- 
gether with its variant, “Locofoco”, was habitually used by the Milwaukee 
Sentinel whenever reference was made to a Democrat). 8 Milwaukee Sentinel 
No. 22, Feb. 15, 1845, p. 1, col. 5, and No. 23, Feb. 22, 1845, p. 1, col. 5. 

* All four of the justices who served on the Territorial Court were Demo- 
crats. They were appointed by Presidents Andrew Jackson and Martin 
Van Buren with the approval of the United States Senate. The Temporary 
Court included two Democrats, three Whigs, one independent, and one 
whose party affiliation has not been definitely determined (supra, notes 21 
and 22). 

* Justice Robert McKee Bashford is included here as a Democrat although 
some accounts list him as a Republican. 

* Chief Justice Edward Vernon Whiton, who was elected to the Court 
as a Whig candidate, had served as a Democratic member of the Legislative 
Council of Wisconsin Territory. Chief Justice Luther Swift Dixon, who was 
elected to the Court as a Republican, had been elected District Attorney of 
Columbia County, Wisconsin, in 1850, as a Democrat. Justice Alfred W. 
Newman, although a life-long Republican, was elected to the Court in 1893 
largely because he was supported by the Democrats; his opponent, Judge 
Charles M. Webb, was supported by the Republicans (in fact endorsed by a 
Republican-Party convention) in a campaign which, although the candidates 
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seats on its bench. Of course, some of the Democrats who have served 
as supreme court justices were quite definitely selected from the "right 
wing” of their party,** and some of the Republicans were active partici- 
pants in the “progressive” movement.*? But, ignoring classifications 
such as “liberal” and “conservative,” since the organization of the 
Separate Supreme Court the Democrats have enjoyed a majority on 
the Bench from June 1, 1853, to June 1, 1855, from January 4, 1892, 
to July 4, 1895, and from January 4, 1908, to September 1, 1910. The 
Republicans have enjoyed such a majority from June 1, 1855, to January 
4, 1892, from August 5, 1895, to December 30, 1907, and from Septem- 
ber 10, 1910, until the present time. 


Research for this article failed to bring to light information con- 
cerning the amount of formal education experienced by four of the 
justices.** Three justices had only a few years of grade school;”* 11 
had at least some high school education; 17 attended college but did 
not complete enough work to obtain a bachelor’s degree or its equiva- 
lent; 15 received a bachelor’s degree; and three received a master’s 
degree. (Table 9.) 


When specialized training for the bar is considered, it is found that 
23 out of 53 justices since 1836 received an LL.B. degree, and two 
others attended a law school but did not graduate.*® The other 28 
justices relied on private study and office apprenticeship for their 





were officially non-partisan, took on quite a partisan aspect. Judge Newman 
was opposed by the Republicans largely because of the fact that he had as a 
circuit judge presided at the trial of the famous Treasury Cases. (State v. 
Harshaw, 84 Wis. 532, 54 N. W. 17 (1893); State v. McFetridge, 84 Wis. 
473, 54 N. W. 1, 20 L. R. A. 223, Rehearing Denied, 84 Wis. 528, 54 N. W. 
998, 20 L. R. A. 223 (1893); Judge Newman’s written opinion at circuit 
is reprinted at 84 Wis. 477, note 1, 54 N. W. 15, note 1 (1893).) 

* E. g., Chief Justice Harlow South Orton, who had been a Whig before 
1854, and Justices Silas U. Pinney and Burr W. Jones, who opposed the 
Chicago Platform of 1896, and Justice Joshua Eric Dodge. 

* E. g., Justices Walter Cecil Owen, Charles Henry Crownhart, Edmond 
Ray Stevens, and George Bliss Nelson. 

Viz., Justices William C. Frazer and David Irvin of the Territorial Su- 
preme Court, Justice Wiram Knowlton of the Temporary Supreme Court, 
and Justice Abram Daniel Smith of the Separate Supreme Court. 

* Viz., Justices William Penn Lyon, Silas U. Pinney, and William Henry 
Timlin. It must be noted, however, that, especially in the cases of Judge Pin- 
ney and Judge Timlin, transcendent personal genius enabled them to profit- 
ably undertake private individual study in whatever spare time they may have 
had which amply equipped them with a college-level education. (EZ. g., Jus- 
tice Pinney mastered the calculcus at the age of 12 or 13 (104 Wis. xxxi). 

* Viz., Chief Justice John Bolivar Cassoday and Justice Joseph Martin. It 
must be noted that the law school course of the University of Wisconsin 
consisted of but a single year at the time of the graduation of Justices Robert 
McKee Bashford and Burr W. Jones in 1871. Justice Walter Cecil Owen 
studied law in his spare time while teaching and was admitted on examina- 
tion to the senior class of the University of Wisconsin Law School in 1890 
and received his LL. B. in 1891. 
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preparation for the bar. Chief Justice John Bradley Winslow who took 
his seat May 4, 1891 was the first member of the Court who had gradu- 
ated from a law school.*! Since that date only eight men have been 
chosen for the Court who have not possessed a law degree.** However, 
at no time in the Court’s history have all of the sitting justices been law 
school graduates. 18 of the justices have graduated from the University 
of Wisconsin Law School, and two others received part of their legal 
education at that school.** (Table 9.) 


A total of 21 honorary degrees have been conferred on 15 of the 
justices of the Wisconsin Supreme Court.** Five of the justices receiv- 
ing such degrees were not law school graduates.** (Table 9.) 


As a glance at Table 10 will demonstrate, for the most part the jus- 
tices have been either practicing attorneys or circuit judges immediately 
prior to their appointment or election to the Wisconsin Supreme Court. 





"Chief Justice Winslow received his LL. B. from the University of Wis- 
consin in 1875. Justices Bashford and Jones had graduated in the class of 
1871, but they did not become members of the court until 1908 and 1920 
respectively. In fact Justice Jones was Chief Justice Winslow’s successor on 
the bench. 

* Viz., Justices Silas U. Pinney, Alfred W. Newman, Roujet De Lisle Mar- 
shall, William Henry Timlin, Franz Chadbourne Eschweiler, Chester Almeron 
Fowler, Edward Thomas Fairchild, and Joseph Martin. The assumption must 
not be made by the reader that these eight justices have been any less distin- 
guished in their service on the bench because of lack of complete law school 
training. Certainly Justices Marshall and Timlin have been among the most 
important contributors to the jurisprudence of Wisconsin, and this is also 
true of Justice Eschweiler who was in addition for many years a member of 
the faculty of the Marquette University Law School. 

* Justice George Bliss Nelson attended the University of Wisconsin Law 
School in 1898-99, but he completed his work and received his LL. B. at 
George Washington University in Washington, D. C., while serving as clerk 
for the Committee on the District of Columbia of the United States House of 
Representatives. Justice Joseph Martin took a special short-course in the Uni- 
versity of Wisconsin Law School in 1902 while attending the session of the 
Legislature as a member of the Assembly. Justice Martin never found it pos- 
sible to complete the work necessary for a degree. Justice Robert George Sie- 
becker was admitted to the bar upon examination in the fall of 1879, but he 
continued his law school studies and received his LL. B. in 1880. Other law 
schools whose graduates have been selected for the Court are those of Boston 
University (Justice Joshua Eric Dodge), the University of Michigan (Chief 
Justice Marvin Bristol Rosenberry), Georgetown University (Justice Henry P. 
Hughes), and the University of Notre Dame (Justice John Martin). 

Chief Justice Rosenberry received three LL. D.’s and an honorary M. Ed. 

Chief Justices John Bolivar Cassoday, John Bradley Winslow, Justices Roujet 
De Lisle Marshall, and John Dunne Wickhem each received two LL. D.’s. An 
LL. D. was conferred on Chief Justices William Penn Lyon, Harlow South 
Orton, Robert George Siebecker, and Aad John Vinje and on Justices Joshua | 
Eric Dodge, Franz Chadbourne Eschweiler, Burr W. Jones, Charles Henry 
Crownhart, Edmond Ray Stevens, and George Bliss Nelson. 

* Viz., Chief Justices Lyon, Orton, and Cassoday and Justices Marshall 
and Eschweiler. 
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Throughout the long period from 1853 to 1918 only one justice®* was 
not either a practicing attorney or a circuit judge at the time of his 
selection.** But since 1918 only four out of the 17 justices chosen have 
been engaged in private practice at the time of selection.** The propor- 
tion of justices chosen from among administrative officials would appear 
to be on the increase in the case of the Wisconsin Supreme Court as 
well as in the case of the United States Supreme Court.*® (See Table 2.) 
During the period 1853-1908 half of the selectees had had legislative 
or constituent experience or both, but since 1908 only seven out of 22 
have had such experience. This reflects the declining relative import- 
ance of state legislatures as a political training ground for the higher 
administrative and judicial offices even at the state level. Such a decline 
has also been evident in studies that have been made of the prior 
public-office experience of members of the President’s Cabinet and of 
the United States Supreme Court.*® 


The minimum age of eligibility established by the Wisconsin Con- 
stitution is 25; yet only one judge has ever been chosen who was under 
50.4 Since 1860 no justice under the age of 40 has been elected or 
appointed. The average age at the time of selection for the Court has 
increased from 45.8 years of age in the period 1853-1880 to 54.1 years 
in the period of 1908-1949. (See Tables 1 and 11.) And turning to a 
comparison of the number of years intervening between admission to 
the bar and selection for the Supreme Court we find a still greater 
increase from 21.4 years in 1853-1880 to 28.7 years in 1908-1949. (See 
Table 12.) 


Turning to the subject of length of service it is found (Table 13) that 
19 out of 37 justices of the Separate Supreme Court, who have term- 
inated their service or announced the date of their retirement, have 
spent more than 10 years,*? the present length of a complete constitu- 





* Justice Byron Paine was County Judge of Milwaukee County prior to 
to his first selection. 

* Justice Walter Cecil Owen who was elected in April, 1917, and who took 
his seat in January, 1918, was the Attorney General of Wisconsin at the time 
of his selection for the Court. 

* Three of these four justices had practiced law in partnership. As for the 
question of partnership or individual practice, for all 53 men who have served 
on the Court since 1836, research for this article has established definitely 
that one of the four judges of the Territorial Supreme Court, two of the 
seven judges of the Temporary Supreme Court, and 32 of the "43 judges of 
the Separate Supreme Court have practiced law in partnership. 

* Cortez A. M. Ewing, The Fudges of the Supreme Court, 1789-1937 at 117 
(1938). 

© Ibid. 

“ Viz., Justice Charles Hathaway Larrabee of the Temporary Supreme 
Court. 

“The entire membership of the bench once remained unchanged for over 
10 years (Nov. 11, 1880-May 4, 1891) from the appointment of (Chief) 
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tional term,** on the bench of the Wisconsin Supreme Court. Old age, 
illness, or death has been the reason for termination of service for 29 
of these 37 justices. Only two justices have resigned for financial rea- 
sons,** and, as has been previously noted, only five sitting justices who 
desired to continue in office have failed in their design. (See Table 14.) 


Even though the greater part of the justices who have terminated 
their service on the Court have served until death, the average age at 
which justices have left the Court has been 63.2 years since the estab- 
lishment of the Separate Court. From 1853 to 1908 the average age of 
departure was 59.7 years, and since 1908 the average age has been 65.7 
years. Twelve of the justices since 1853 have continued on the court 
after the age of 70 (Table 15), and the average age of departure for 
reason of death is 65.2, for reason of voluntary retirement 63.2, and 
for reasons depending upon the popular will 53.0.4° Therefore the 





Justice Cassoday until the appointment of (Chief) Justice Winslow. The 
nearest approach to this record in a more recent period is the time extending 
from the appointment of Justice Joseph Martin (Dec. 28, 1934) until the 
appointment of Justice Elmer E. Barlow (Dec. 12, 1942). 

Wis. Const., Art. VII, Sec. 4, as amended Nov., 1877. Originally the 
length of a constitutional term was six years. Justices appointed to fill a 
vacancy do not always serve out the remainder of the unexpired term by 
virtue of the appointment alone. The appointment of the Governor continues 
only until a successor is elected and qualified. When elected such successor 
then holds office not for a full constitutional term but only for the residue 
of the unexpired term, unless such term has already expired before an elec- 
tion to fill the vacancy has become constitutionally possible (W1s. Consrt., 
Art. VII, Sec. 9). Only one justice may be elected in any given year 
(Wis. Const., Art. VII, Sec. 1 (4), as amended April, 1903). Therefore, 
since there are now seven justices, special elections may be held only three 
years in each decade (viz., the years ending in zero, two, and eight) to fill 
vacancies for the residue of an unexpired term. In many instances then the 
appointment must stand until the expiration of a constitutional term. 

Chief Justice Luther Swift Dixon’s taste for luxury was so great that 
he was unable to manage on the $3500 salary in effect in 1874. He had 
already once resigned and been reappointed in order to take advantage of 
the salary increase from $2500 to $3500 for which the Legislature had pro- 
vided in March, 1867 (Wis. Laws 1867, c. 33, sec. 1). In 1916 Justice John 
Barnes resigned in order to accept a position as Chief Counsel of the 
Northwestern Mutual Life Insurance Company of Milwaukee. Justice Roujet 
De Lisle Marshall was at one time offered the presidency of the Chicago, 
Rock Island, and Pacific Railroad Co., which position would undoubtedly 
have contributed to the acquisition of a substantial addition to his already 
sizeable personal fortune, but he declined rather than resign from the Court 
(verbal statement of Arthur A. McLeod, Clerk of the Wisconsin Supreme 
Court and formerly personal secretary to Justice Marshall, made to the 
writer of this article in October, 1948). Justice William Henry Timlin, who, 
it is reported, gave up an annual income of $20,000 in order to accept his 
seat on the high Court, was opposed to the principle of resignation from 
judicial office in order to accept pecuniary reward (15 Wisconsin NecRoLoGcy 
233 from Milwaukee Journal Aug. 21, 1916). 

“The age at which Justice Abram Daniel Smith left the Court in 1859 
is unknown; therefore, this average is based on the departure age of the 
other four justices who have been forced to leave the Court against their 
own design. 
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Court cannot be said to have been generally a bench of old men, and 
especially not in the sense that this term is often used, when we note 
such particular instances as the fact that two of the three men who 
have served on the Court after reaching the age of 80 are the eminently 
energetic and able Chief Justice Marvin Bristol Rosenberry and Justice 
Burr W. Jones. And all this is true in spite of the fact that the Legisla- 
ture has failed to establish any sort of voluntary retirement pension 
plan for the justices of the Wisconsin Supreme Court.*® However, it 
rust be noted that at times the Court has carried on its work without 
the full-time aid of all of its members. Some who have become ill or 
otherwise incapacitated might have retired if they had had some source 
of financial support. The Court was particularly far behind in its cal- 
endar during the last decade of the nineteenth century.*? 


The predominant political party on the Bench has corresponded, for 
the most part, to the political party in control of the political depart- 
ments of the Government of the State of Wisconsin except for the period 
from January 1, 1908, to September 1, 1910, when the majority of the 
bench was nominally Democratic at a time when the executive and 
legislative branches were controlled by Republicans, and during the 
administrations of Democratic Governors William R. Taylor,** 1874- 
1876, and Albert G. Schmiedeman,*® 1933-1935, when the Republican 
incumbents on the Bench outlived the moment of “New Deal” triumph. 


Taking the data assembled herein as a basis it may be concluded 
that, at the time of his selection, in addition to meeting the constitu- 
tional requirements with respect to age, citizenship, and electoral quali- 
fication, the theoretically typical justice of the Wisconsin Supreme 
Court possesses the following attributes: He is a member of the bar and 





“ Pension-plan bills have been introduced into the Legislature but thus far 
none has been enacted into law, e. g. 1907, S 295, vetoed S. J. 1304; 1911, 
A 894; 1917, S 303; 1913, A 563; 1919, S 356; 1915, A 191; 1921, S 365; 
1929, A 77; 1929, S 273; 1937, A 319; 1937, S 463; 1945, A 504; 1939, 
S 530; 1941, S 291; 1945, S 347; 1945, S 457; 1949, S 254. 

Another bill, 1897, S 250, provided for the retirement of the justices of 
the Supreme Court, but it did not provide for pensions. 

“Gilson G. Glasier, Marshall’s effort to bring the work of the Court up 
to date, 2 Autobiography of Roujet D. Marshall 206, 210 (1931). 

“Governor Taylor did appoint a most liberal Democrat, Edward George 
Ryan, to be chief justice following the resignation of Chief Justice Luther 
Swift Dixon, but Justices Orsamus Cole and William Penn Lyon insured a 
Republican majority. 

“ Governor Schmedeman likewise had the opportunity to fill only one seat 
on the Court, and even so his first appointee, Theodore Gorman Lewis, who 
died almost immediately after appointment and who actually never sat with 
the Court, was a Republican to whom the Governor owed a debt of personal 
loyalty. Following the death of Justice Lewis, Governor Schmedeman ap- 
pointed the leader of the Democratic Party in Wisconsin, Joseph Martin, to 
the Supreme Bench. 
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has been practicing law for 29 years; he has had prior experience in 
public office, having served in top-level administrative positions and /or 
as a circuit judge; he has been selected for the Bench by gubernatorial 
appointment rather than popular election; he is 54 years of age; he has 
been born in the United States and probably in Wisconsin; he is not 
a resident of the Fox River Valley; he is an active church member affili- 
ated with one of the more conservative sects, Catholic, Episcopal, or 
Presbyterian; he is college-educated and probably a graduate of the 
University of Wisconsin Law School. After selection this theoretically 
typical justice will spend at least 10 years on the Court; the odds are 
quite favorable that he will receive an honorary degree®® or some other 
similar special recognition from an educational institution, fraternal 
order, or service organization; and he will either die as a member of 
the Court or he will resign because of the onset of his last illness. 


It has been sought in the foregoing discussion to isolate certain objec- 
tive factors with respect to the background, selection, and service of 
the justices of the Wisconsin Supreme Court. Such factors are perhaps 
germane nowadays, particularly because of the present controversy 
with respect to the adequacy of the method of selection and tenure 
provided for in the Wisconsin Constitution. 


In summary and for sake of emphasis it must be pointed out that 
the prior public-service training data emphasises more than anything 
else the political antecedents and the extraordinary political ability of 
the justices. Moreover, 21 of the men selected for the Court had all of 
their prior public service in other than judicial offices, as compared with 
four who had only service on lower courts by way of prior public 
office. Further, legislative experience seems to be becoming less im- 
portant and state administrative experince more important as a factor 
in the prior public service of those selected for the Court. 


The increase in the age of selection comes in part from the passage of 
the frontier. In a mature society even statewide eminence at the bar is 
not usually achieved early in life. Although as a rule nowadays men are 
admitted to the bar as young as, if not younger than, ever, a long 
apprenticeship which was not formerly required must ordinarily be 
served before a legal and political reputation can be established. The 
decline in the proportion of justices born outside Wisconsin is also a 





“A Five of the 15 justices who have received honorary degrees had already 
received such a degree prior to their selection for the Court. Justices Roujet 
De Lisle Marshall and John Dunne Wickhem each received honorary LL. D.’s 
shortly before their respective appointments to the Court and, in addition, 
—" a second honorary LL. D. after a period of service on the Supreme 

nch, 














750 WISCONSIN LAW REVIEW [Vol. 1949 


reflection of a mature society. Adventurous youths from New York, 
Pennsylvania, and New Engand no longer come to make their fortunes 
in the litigation arising in connection with lead mining and lumbering 
activities. Instead native sons of the state attend their own state uni- 
versity and its law school and go on to achieve the prominence neces- 
sary to merit a place on the state supreme court. 


The geographic distribution of the justices’ residences at the time of 
their respective appointments is readily explicable only in part. Many 
men who aspire to administrative positions or lucrative private practice 
are inclined to move their residence to the state capital. And the un- 
usual importance of the Circuit Court for the Ninth Judicial Circuit 
of Wisconsin should not be overlooked. This court achieves statewide 
fame in its role as a tribunal for the hearing of appeals from Wisconsin's 
quasi-judicial administrative agencies. Research for this paper has not 
satisfactorily explained why the North should have so many and the 
Fox River Valley so few representatives on the bench of the Wisconsin 
Supreme Court. It must be noted that the first five of the North’s 10 
justices first resided in another area of the state before moving to the 
North. This is perhaps a testimonial to the lure a frontier has for ambi- 
tious young lawyers. 


Tables on the religious affiliation of the justices have been prepared 
almost purely for their intrinsic interest. Although a high proportion ot 
the judicial incumbents have been affiliated with what are quite otteu 
characterized as the more conservative denominations, this must not 
be construed as a key to attitudes expressed in judicial holdings. Reli- 
gion in a general sense takes on a somewhat greater importance in con- 
nection with a few of these men because of their particularly active 
part in the affairs of their respective churches in the community. Finally, 
the absence of Lutherans from the Court will bear further investigation. 
An initial quaere to be answered is: Do fewer Lutherans than members 
of other denominations, in proportion to the total number of their 
respective faiths in the Wisconsin population, undertake the study of 
law? The Court has thus far also been without Jewish members. 


Since educational qualifications are quite personal and subjective 
qualifications for a judge, any educational data presented herein are 
not intended as criteria for the measurement of judicial ability. One 
interesting fact is that even now in 1949 not all of the sitting justices are 
recipients of a degree, or for that matter have even had college train- 
ing.” 





” Comparison in this respect with the judges of the United States Supreme 
Court is interesting. All of the justices appointed to the latter tribunal in 
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Finally, the fact that all but five of the justices since 1853 have en- 
joyed permanence of tenure, despite the fact that the Court is consti- 
tutionally an elective body, is a testimonial to the ability of the people 
of Wisconsin to make non-partisan in a large degree a fundamentally 
partisan system. It is probable that the real weaknesses of the present 
elective system are showing up only now with the defeat of a sitting 
judge against whom no personal or political objection had heen raised 
in the election of April, 1948 and the twelve-sided contest of April, 1949. 








the period 1897 to 1937 were recipients of collége degrees. (Cortez A. M. 
Ewing, The Judges of the Supreme Court, 1789-1937 at 78 (1938).) 
Bibliographical Note: The data for this study have been gleaned largely 
from biographical accounts which have been located in a variety of sources 
the more important of which are listed below: Memorials in THz Wisconsin 
j Reports; 3 Pinney’s Wisconsin Reports; Biographical sketches in THE 
i Wisconsin Biugz Booxs; THe Dictionary oF AMERICAN BiocRAPHY; WHO 
Was Wuo 1n America, 1897-1942 (1942) ; Several volumes of WHo’s WHO 
in America; The files of newspaper clippings found in the Library of the 
Wisconsin State Historical Society known as the Wisconsin NEcROLOGY; 
CoLLECTIONS OF THE STATE Historica Society oF WISCONSIN; WISCONSIN 
Law Review; Marquette Law Review; Green Bac; State Bar Associ- 
ATION OF WISCONSIN, REPporTS OF ProcEEDINGS; STATE Bar ASSOCIATION 
or Wisconsin, BULLETIN; CoLUMBIAN BioGrRAPHICAL Dictionary (Wiscon- 
sin Vol., 1895; John R. Berryman, History of the Bench and Bar of Wisconsin 
(2v., 1898); The Collection of materials in the Wisconsin State Library 
known as the LAw PampHLets: John Bradley Winslow, The Story of a 
Great Court (1912); Roujet De Lisle Marshall, Autobiography of Roujet D. 
Marshall (v. 1, 1923; v. 2, 1931) ; county and area histories; Ellis B. Usher, 
Wisconsin, Its Story and Biography, 1848-1913 (8v., 1914); The manuscript 
collections in the Library of the Wisconsin State Historical Society known 
as U. S.—W. P. A.—Wis., Wis. Bioc.; Newspaper files; and numerous 
miscellaneous fugitive pamphlet materials and newspaper clippings that are 
found in the Library of the Wisconsin State Historical Society or the Wis- 
consin Legislative Reference Library. 
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Table Il 


[Vol. 1949 


PRIOR PUBLIC OFFICE EXPERIENCE OF 
JUSTICES OF THE WISCONSIN SUPREME COURT 
1853-1949 


1853-1880 1880-1908 1908-1949 Totals 

















Number of Justices Having Prior 

Experience in Public Office? ................ 10 10 22 42 
Executive or Administrative ................ 6 9 19 34 
Legislative or Constituent .................... 6 4 7 17 
Judicial 8 5 8 21 
(Minor Judicial Offices) ................ 4 } ( (8 
(Circuit Judgeships) ....................-. (6 (5 (7 RS 

Number of Justices Not Having Prior 
Experience in Public Office ................ | 0 0 1 
Totals 1l 10 22 48 








*In additon three justices since 1853 have held other public offices after leaving the Court, 
Viz., JJ. Abram Daniel Smith, William Penn Lyon, and James Ward Rector. After his defeat 
in the judicial election of 1859 Justice Smith was subsequently appointed to a position in 
the Federal Revenue Service in South Carolina and served in that capacity from 1861-186. 
Justice Lyon served on the Wisconsin Board of Control from 1896-1903, acting as president 
of the board from 1898-1903. Justice Rector is now the Chief Counsel for che Wisconsin 
Public Service Commission. Justice Byron Paine served as a Lieutenant Colonel in the 43rd 
Wisconsin Volunteers from 1864-1865 in the period intervening between his two periods 
of tenure on the bench of the Wisconsin Supreme Court. 


* Viz., Justice Samuel Crawford. 


Tablelll 


BIRTHPLACE OF JUSTICES 
OF THE WISCONSIN SUPREME COURT 
1836-1949 











Prior to Selection 


Since Selection 





Entire Period of Ist Wisconsin-Born of Ist Wisconsin-Born 
Justice (1836-1908) Justice (1903-1949) 

State or Country No.of StateorCountry No.of StateorCountry No. of 

of Birth Justices of Birth Justices of Birth Justices 
Wisconsin .............. 19 New York ............. 14 Wisconsin .............. 19 
New York ............ 14 Pennsylvania ........ 8 See 1 
Pennsylvania ........ 4 SS ae 2 Michigan ................ 1 
; SS eee 2 Massachusetts ...... 2 eee 1 
Massachusetts ...... 2 =? 2 ee 1 
a 2 Kentucky .............. 1 ea 1 
a 2 0” eee 1 Pennsylvania .......... 1 
7 ea 1 New Hampshire... 1 
Kentucky .............. 1 I erarnccncasbiake 1 
oa, i pee 1 
Michigan .............. 1 
a 1 
New Hampshire .... : 


Ne 
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Table IV 
PLACE OF RESIDENCE OF JUSTICES ui 
OF THE WISCONSIN SUPREME COURT | 




















1853-1949 P 

Number of Justices from Each Area a 

Fox River ii 

Southeast Southwest Valley North bi 

Place of First Wisconsin Residence .......... 18 12 8 5 i 
Residence at time of Appointment ath 
or Election 14 14 5 10 Ah 
Number of Justices Moving from: ay 
Southeast to 4 al 
Southwest to 1 8 ‘al 

Pox Ever Valley to ..................... 2 2 i 
North to 

Net loss or gain through movement .......... ant +2 —3 +5 it 
No. of Justices who moved from dit 
one locality to another within | 
the same area 5 8 2 8 Me 
‘if 

Table V i 


NUMBER OF JUSTICES CHOSEN FROM EACH MAJOR SECTION 
OF THE STATE FOR THE WISCONSIN 
SUPREME COURT 
June 1, 1858 - June 1, 1949 
Fox River 


Southeast Southwest Valley North 





On basis of place of first Wisconsin 





residence 18 12 8 5 
On basis of place of residence at time 
of appointment or election .................... 14 14 5 10 
Table VI 


YEARS OF REPRESENTATION OF MAJOR SECTIONS OF THE 
STATE ON THE WISCONSIN SUPREME COURT 
June 1, 1853 - June 1, 1949 


Southeast’ Southwest Fox Riv. Vly. North 
Yrs. Mos. Yrs. Mos. Yrs. Mos. Yrs. Mos. 





On basis of place of 

Wisconsin residence ........ 241 6 129 8 80 1 67 10 
Un basis of place of residence 

at time of appointment 

aa 1. 7 186 9 60 9 125 
Average number of years per 

justice on basis of place of 

first Wisconsin residence .. 138 5 10 9 10 0 18 7 
Average number of years per 

justice on basis of place of 

residence at time of ap- 

pointment or election ........ 14 0O 9 9 12 2 6B 67 


The Service of Chief Justice Edward Vernon Whiton from Aug. 28, 1848 until June 1, 1853 
as a member of the Temporary Supreme Court of the State of Wisconsin is included herein 
since his tenure continued after the creation of the Separate Supreme Court. 


=] 
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Table VII 


RELIGIOUS AFFILIATION OF JUSTICES OF THE 
WISCONSIN SUPREME COURT’ 


[Vol. 1949 





























1836-1949 
Number of Justices 
1836-1853 1853-1880 1880-1908 1908-1949 Totals 

Ea reee eee 1 2 1 > | ll 
SS Ee 1 1 5 7 ; 
Congregational .............. 1 2 4 7 { 
Presbyterian ................-..- 2 1 2 2 7 
0 2 1 3 
RS 1 1 1 8 
SE 1 1 2 
Christian Scientist ........ 1 1 
| eT 1 1 
Seventh-Day Adventist 1 
OS eee 1 
ER 1 1 

ee 1 l 
SS eee 2 2 
~ ree 1 1 
x. Yi ne 1 1 
ae 5 4° 1 1 10 
? The number of affiliations listed here exceeds the number of justices. This is accounted for 


by the fact that some of the justices were, in the course of their respective lifetimes, affiliated 
with more than one denomination. Chief Justice Ryan was first a Catholic and later an 
Episcopalian; Justice Marshall was first a Seventh Day Adventist and later a Methodist; 
Justice Bardeen was first a Baptist, then a Universalist, and, finally, 2 Unitarian; Justice 
Timlin was baptized a Catholic, but he eventually adopted a stoic philosophy; Justice Bar- 
deen was likewise originally a Catholic, but at the time of his death he was unaffiliated; 
Justice Rector was formerly a Methodist, but he currently attends the Presbyterian church. 
* Chief Justice Whiton is included in both the 1836-1853 and the 1853-1880 periods. 
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Table VIII i 
RELIGIOUS AFFILIATION COMPARED WITH AREA OF ii 
4 RESIDENCE AT TIME OF APPOINTMENT 4 
OR ELECTION! 
1853-1949 
Southeast Southwest Fox River Vly. North Totals 

IE 8 8 2 2 10 

eee 8 1 8 7 

Congregational .............. 1 5 1 7 
: ee 2 1 1 1 5 
RN Si isicrsciaccsasancans 1 2 8 q 
I iciisainoediista cassie 1 1 2 
| TT 1 1 2 Pi 
Christian Scientist .......... 1 1 i 
a 1 1 ‘i 
Seventh-Day Adventist 1 1 P| 
OE Paes 1 1 iH 
Unaffiliated ..................-- 1 1 2 a 
- _ tase 1 1 Mt 
“Free Thinker” .............. 1 1 i 
NIN cicnassisvacaispocmesse 8 2 1 6 Ri 
No. of different denomi- it 
nations represented ..... 7 7 3 11 14 i 
1See n. 1, Table VII. ii 
Table IX i 





OTHER EDUCATION, LEGAL TRAINING, AND HONORARY 
DEGREES OF JUSTICES OF THE WISCONSIN 
SUPREME COURT 


‘ 




















Educational 
Level Attained 1836-1853’ 1853-1880 1880-1908 1908-1949 Totals 
(Formal Schooling) 
a 3 1 4 
Grade School .................- 1 2 3 
High School (not neces- 
sarily 4 years) ............ 3° 3° 1 5 1l 
College (less than 4 
REPRE 5 2 8 7 17 
Bachelor’s Degree ........ 4 8 8 15 
Master’s Degree ............ 1 2 8 
io ae iy i? 10 22 53 
Office Apprenticeship 
only i? i? 4 3 28 
Some Law School 
SSR 1 1 2 
Bachelor of Laws .......... 5 18 23 
TOTALS. ...........: iP if 10 22 58 
Honorary LL. D. .......... 2 5 8 15? 
Honorary M. Ed. .......... 1 1 





‘Includes the Supreme Court of Wisconsin Territory, 1836-1848, and the Temporary Su- 
preme Court of the State of Wisconsin, 1848-1853. 

* The 15 justices concerned here actually received a total of 21 LL. D. Degrees; Justices 
Cassoday, Winslow, Marshall, and Wickhem received two each, and Justice Rosenberry 
received three. The latter also received the Honorary M. Ed. Degree. 

® Chief Justice Whiton is included in both the 1836-1853 period and the 1853-1880 period, 
and so it is necessary to adjust the totals accordingly. 
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Table X 


OCCUPATION OF JUSTICES OF THE WISCONSIN SUPREME 
COURT IMMEDIATELY PRIOR TO SELECTION 
FOR THE COURT 








No. of No. No. No. No. 
Occupation Justices 1836-1853' 1853-1880 1880-1908 1908-1049 
Practicing Attorney 27 8 7 5 7 
Circuit Judge 14? 3° 5 7 
Attorney General 8 8 
Deguty Atty. General 1 1 
Federal Judge 1 1 
County Judge y 1 
Legislator 1 1 
Revisor of Statutes 1 1 
Tax Commissioner 1 1 
Executive Secretary 1 1 
Commissioner on Uni- 
form State Laws 1 1 
Unknown 1 1 
TOTALS 53 1l 1l 10 22 





2Includes the Supreme Court of Wisconsin Territory, 1836-1848, and the Temporary Su- 
preme Court of the State of Wisconsin, 1848-1853. 

* Chief Justice Whiton was a circuit judge and a member of the temporary supreme court at 
the time of his election to the separate supreme court but he is not included in this total; 
he is included as a practicing attorney in this total column since that was his occupation 


prior to his first election. 
*Chief Justice Whiton is included here. 
* Justice Byron Paine was a county judge prior to his first tenure and he is included as such 


here; prior to his second tenure he was a practicing attorney. 


Table Xl 


ATTAINED AGES OF JUSTICES OF THE WISCONSIN SUPREME 
COURTS AT TIME OF ELECTION OR APPOINTMENT 
TO THE COURT 











Attained Age 1836-1853' 1853-1880 1880-1908 1908-1949 Totals 
I UD adiindnitenincnadnade 1 1 
"| SERS 5 4 g 
5 SN 4 8 5 7 19 
I sccsaitaiiieasiceiuicon 1 4 12 17 
| Se 1 8 1 3 7 
eR 1 1 
SE 1 1 
. | 1l 12 10 22 55° 
Arithmetic Mean ........ 89.7 45.8 50.6 54.1 48.9 
aden 60 60 60 74 
. ee SE a 28 82 40 42 





* Includes the Supreme Court of Wisconsin Territory, 1836-1848, and the Temporary Su- 
preme Court of Wisconsin, 1848-1853; the two courts have been lumped together here in 
order to have a number of justices sufficient to be considered statistically significant. 

® Justices Whiton and Paine are each included twice since each had two independent tenures. 
Only 53 separate individuals are concerned in these tabulations. 
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Table XII 


YEARS AMITTED TO THE BAR PRIOR TO SELECTION 
FOR THE COURT 


July] 














No. of Years 
Admitted to the Bar 1836-1853 1853-1880 1880-1908 1908-1949 Totals 
IE WE ssn gsecnncnsansensnsnon 1 2 8 
RL” Sean Eee 7 3 1 8 14 
ME sks cbcipiccanissecesss 4 6 8 18 
SS eee 2 8 9 14 
| eae 1 3 8 
0 Sa eee 8 8 
,) ) =a ll 12 10 22 55° 
Arithmetic Mean .......... 18.9? 21.4 26.3 28.7 22.9 
Least No. of Years ........ 7 9 16 14 
Greatest No. of Years.... 19? 40 388 49 





1 Justices Whiton and Paine are each included twice since each had two independent tenures. 
Only 53 separate individuals are concerned in these tabulations. 

? This figure must be accepted with caution since data are unavailable for the three oldest 
justices of this period. A reasonable estimate would raise the arithmetic mean to 16.5 years 
and the figure for the greatest number for yeags since admission to the bar to approximately 
35. 


Table Xill 


LENGTH OF SERVICE OF JUSTICES OF THE WISCONSIN 
SUPREME COURT! 



































Years of Period in Which Service Terminated No. of 
Service 1853-1880 1880-1908 1908-1949 Justices 
0 to 5 2 1 4 7 
5 to 10 8 2 6 1l 
10 to 15 1 1 4 6 
15 to 20 1 1 5 4 
20 to 25 1 1 2 
25 to 30 1 1 2 
80 to 35 | 1 
85 to 40 ... 1 1 
No. of Justices—Totals ...................-.-.- 7 8 22 87? 
a BIR ica : 6.7 16.6 12.4 12.2 
ee ee 2.0 4.0 0.1 
Greatest No. of Years .......................... 15.2 86.6 33.8 





* The justices of the Territorial Supreme Court, 1836-1848, and of the Temporary Supreme 
Court, 1848-1853, are not included in this tabulation since in each case the term of service 
of only one justice terminated prior to the abolition of the court (to wit: Justice Frazer 
of the Territorial Supreme Court and Justice Stow of the Temporary Supreme Court). 

* The presently sitting justices, with the exception of Chief Justice Rosenberry, who has 
announced his retirement, have been excluded from this tabulation since the dates at which 
their respective terms of service will terminate have not been established as yet. 
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Table XIV 


REASONS FOR THE TERMINATION OF SERVICE OF JUSTICES 
OF THE WISCONSIN SUPREME COURT 













































1853-1949 
Period in Which Service Terminated’ 

Reason 1853-1880? 1880-1908 1908-1949 Totals 
Death 8 5 18 21 
Voluntary Retirement .......................- 8 8 6 12 

(Simple Retirement) ?} (2) (4) 

(Illness) (1 (3) (4) 

(Financial Reasons) ..................-- (1) (1) ia 

(Other Reasons) ...................------- (2) 2 
Defeat at the Polls 1 4 
Not Nominated by Party .................... 1 1 





* Data for the justices of the Territorial Supreme Court, 1836-1848, and of the Temporary 
Supreme Court, 1836-1848, and of the Temporary Supreme Court, 1848-1853, is omitted 
for the reason that, with two exceptions, the abolition of the court in question consti- 
tuted the reason for termination of service. Under such circumstances the attained age 
lacks significance. (Justice William C. Frazer of the Territorial Court died in 1838, and 
Justice Alexander Wolcott Stow of the Temporary Court did not seek reelection when his 
term expired in 1851. He had drawn the short term. He refused to be a candidate to 
succeed himself because he was opposed on principle to the idea of an elective judiciary.) 

® Justice Byron Paine is included twice. He first left the Court in 1864 in order to enter 
military service, and, after having secured reappointment, he died in office in 1871. 





Table XV 


ATTAINED AGES OF JUSTICES OF THE WISCONSIN SUPREME | 
COURT AT THE TIME OF TERMINATION OF SERVICE 
1853-1949" 


Attained Age’ No. of Justices* Attained Age‘ No. of Justices’ 





me bo to -10 








* Data for the justices of the Territorial Supreme Court, 1836-1848, and of the Temporary 
Supreme Court, 1848-1853, is omitted for the reason that, with two exceptions, the abolition 
of the court in question constituted the reason for termination of service. Under such 
circumstances the attained age lacks significance. Ages have been computed as of the 
nearest birthday. 

* The arithmetic mean age of departure was 63.2 years; the youngest age of departure was 
35 years; the oldest age of departure was 85 years. 

® Justice Byron Paine is included twice. His first period of service terminated at age 37, and 

his second period of service at age 43. 

















COMMENTS 
LEGISLATIVE REAPPORTIONMENT 


Apportionment and reapportionment of the state legislature have 
caused a running battle between the rural and urban areas of Wiscon- 
sin since 1860! when the legislature reached its maximum constitutional 
size. But the problem, difficult then, has now become particularly 
acute. The rapid growth of southern industrial Wisconsin and the more 
wavering development of northern rural Wisconsin have caused a dis- 
parity in population, mores, and wealth which was never dreamed of 
in the first days of the state’s history. And as this unbalanced population 
ratio has become greater and greater, the problem of reapportionment 
has become greater and greater, due partly to rural Wisconsin's fear of 
being swallowed up by the urbanites of the South, and to its justifiable 
pride in its own section of the state, and partly to urban Wisconsin's 
feeling that it is carrying the tax burden for the whole state while having 
only a minor voice in the state’s government. So powerful is this conflict 
that no reapportionment act has been passed since 1931,? but even that 
act did not fairly represent the electorate and we must look to 1921° for 
the last genuine reapportionment. 


The purpose of this comment is to examine three possibilities for the 
state’s extricating itself from this dilemma: (1) by judicial intervention, 
(2) by remedies attempted by other states, (3) by current proposals 
considered in the 1949 legislature. The emphasis will be put on 





*For a more complete analysis of the factors which influence the apportion- 
ment problem and a history of reapportionment in Wisconsin see RENNER, LEGIS- 
LATIVE APPORTIONMENT IN WISCONSIN [unpublished Master’s Thesis, Univer- 
sity of Wisconsin, 1948. University of Wisconsin Library, Wisconsin State 
Legislative Reference Library]. 

* Wis. Laws Spec. Sess. 1931-32, c. 27. The constitutionality of the act was 
considered in State ex. rel. Bowman v. Dammann, 209 Wis. 21, 243 N.W. 481 
(1932). By a four to three decision the court held the act constitutional. 
Among the inequalities legislated these three/4tand out most prominently: 
(1) Madison with a population of 58,000 received one assemblyman, while 
the remainder of Dane county with a population of 54,000 received two 
assemblymen. (2) Grant county with a population percentage of 1.31 was 
given two districts, the additional assemblyman could easily have been given 
to underrepresented Milwaukee county. (3) Door and Kewaunee counties 
with a combined population percentage of 1.17 were each given an assembly 
seat, although they could easily have been joined into one contiguous district. 

L. G. Howell in the Milwaukee Sentinel, March 27, 1948 was quoted as 
stating that seventy-five per cent of the legislators represent rural areas, while 
only forty-one per cent of the state’s population lives in those areas. 

* Wis. Laws 1921 c. 470. 
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judicial intervention and its attendant legal problems. For this pur- 
pose it is well to turn to our sister state of Illinois. For Illinois, facing a 
much more serious apportionment problem than ours, has seen its citi- 
zens, in their futile attempts to obtain equal representation for popu- 
lous Cook county, run the gamut of judicial theory in every court that 
could conceivably have jurisdiction over the problem. 


JupictaL INTERVENTION 
Reapportionment by Judicial Intervention. 


The Illinois court recognizes that it has jurisdiction to review any 
apportionment act which has not yet been used as the basis for an elec- 
tion.* This principle is universally acknowledged.’ The Wisconsin 
court, in four opinions, concurs in it. But this does not answer the 
more important question: Can the court compel the legislature to act 
under its constitutional mandate to reapportion after each decennial 
United States census?? On this problem Illinois has four cases directly 
in point. These cases hold: 


(a) The courts cannot mandamus the legislature to reapportion.® 





* People ex. rel. Woodyatt v. Thompson, 155 Ill. 451, 153 N.E. 557 (1926). 
The opinion did not hold the act unconstitutional, but recognized the court’s 
jurisdiction to do so. Moran v. Bowley, 347 Ill. 148, 179 N.E. 526 (1932). 

* Parker v. Powell, 133 Ind. 178, 33 N.E. 119 (1892); Fesler v. Brayton, 
145 Ind. 71, 44 N.E. 37 (1896); Brooks v. State, ex. rel. Singer, 162 Ind. 
568, 70 N.E. 980 (1904) ; Ragland v. Anderson, 125 Ky. 141, 100 S.W. 865 
(1907) ; Stiglitz v. Schardien, 239 Ky. 799, 40 S.W. 2d 315 (1931) ; Attorney 
General v. Suffolk County, 224 Mass. 598, 113 N.E. 581 (1916); Donovan v. 
Suffolk County, 225 Mass. 55, 113 N.E. 740 (1916); Merrill v. Mitchell, 
257 Mass. 184, 153 N.E. 562 (1926) ; Houghton County v. Blacker, 92 Mich. 
638, 52 N.W. 944 (1892) ; Giddings v. Blacker, 93 Mich. 1, 108 N.W. 749 
(1906) ; Barrett v. Hitchcock, 241 Mo. 433, 146 S.W. 40 (1912); Rogers v. 
Morgan, 127 Neb. 456, 256 N.W. 1 (1934); Baird v. King’s County, 138 
N. Y. 95, 33 N.E. 827 (1893); Sherrill v. O’Brien, 188 N.Y. 185, 81 N.E. 
124 (1907); Brown v. Saunders, 159 Va. 28, 166 S.E. 105 (1932). The 
following cases recognized the principles involved but found the act under 
consideration to be constitutional: People ex. rel. Heffernan v. Carlock, 198 
Ill. 150, 65 N.E. 109 (1902) ; Opinion of the Justices, 10 Me. 458 (1842) ; 
Brophy v. Suffolk County, 225 Mass. 124, 113 N.E. 1040 (1916); State 
ex. rel. Meighen v. Weatherill, 125 Minn. 336, 147 N.W. 104 (1914); People 
ex. rel. Carter v. Rice, 133 N.Y. 437, 31 N.E. 921 (1892); Re Baird, 142 N.Y. 
523, 37 N.E. 619 (1894) ; Smith v. St. Lawrence County, 148 N.Y. 187, 42 
N.E. 592 (1896); Re Reynolds 202 N.Y. 430, 96 N.E. 87 (1911). 

* State ex. rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 724 
(1892) ; State ex. rel. Lamb v. Cunningham, 83 Wis. 90, 53 N.W. 35 (tee 
State ex. rel. Bowman v. Dammann, 209 Wis. 21, 243 N.W. 481 (1932); 
State ex. rel. Martin v. Zimmerman, 249 Wis. 101, 23 N.W. 2d 610 (1946). 

"For an excellent discussion of the whole apportionment problem see Walter, 
Reapportionment of State Legislative Districts, 37 Inu. L. Rev. 20 (1942) ; 
also, Durfee, Apportionment of Representation in the Legislature: A Study of 
State Constitutions, 43 Micn. L. Rev. 1091 (1945). The annotations in 
2 A.L.R. 1334 and 46 A.L.R. 960 are also helpful. See also 18 R.C.L. 186. 

* Fergus v. Marks, 321 Ill. 510, 152 N.E. 557 (1926). 
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(b) The courts cannot indirectly mandamus the legislature by re- 
quiring the State Treasurer to withhold its pay.® 


(c) The courts cannot indirectly mandamus the legislature through 
a quo warranto proceeding.’” 


(d) The legislature’s duty to reapportion is a continuing one." 


(e) A legislature elected on an apportionment statute which should 
have been replaced by a new apportionment statute is a de jure 
legislature.'? 


On all of these holdings except the last, Illinois represents the great 
weight of authority, and we may safely assume that any similar suit in 
Wisconsin would be determined in an identical manner. On the propo- 
sition that a legislature elected under an apportionment statute that 
should have been superseded by a new apportionment statute is a de 
jure legislature, there is considerable difference of opinion among the 
courts. But all agree that such a legislature is at least a de facto legis- 
lature, and there is little practical difference between the two; both 
may enact valid statutes of any type.” 


The holdings in the Illinois cases do not, however, foreclose the pos- 
sibility of our court’s declaring all previous apportionment statutes in- 
valid and thus forcing the governor’s and legislature’s hands. But this 
possibility, to which the Wisconsin court nearly resorted in 1892'* has 
been greatly modified by federal and state court decisions testing the 
validity of congressional apportionment acts. 


Change of Facts Affecting Constitutionality. 


Recent decisions on the question of reapportionment have required 
the courts to consider whether an apportionment act may be valid 
when enacted but later become invalid through a subsequent shift in 
population. Most important of these decisions is the 1941 case of Daly 





* Fergus v. Kenney, 333 Ill. 437, 164 N.E. 665 (1929). 

* Fergus v. Blackwell, 342 Ill. 223, 173 N.E. 750 (1930). 

™ See Fergus v. Marks, supra, n. 8; Fergus v. Kenney, supra, n. 9; Fergus v. 
Blackwell, supra, n. 10. 

™ People v. Clardy, 334 Ill. 160, 165 N.E. 638 (1929). Clardy, who had 
been arrested under the 1925 Illinois Deadly Weapons Act appealed on the 
ground that the statute was not constitutionally enacted because the legisla- 
ture had been elected on the Apportionment Act of 1901. 

* Holding a de facto legislature: Fesler v. Brayton, 145 Ind. 71, 44 N.E. 37 
(1896). State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 
724 (1892); Everglades Drainage League v. Drainage District, 253 Fed. 246 
(1918). Holding a de jure legislature: State ex rel. Martin v. Zimmerman, 
249 Wis. 101, 23 N.W. 2d 610 (1946) ; People v. Clardy, 334 Ill. 160, 165 
N.E. 638 (1929). 

“State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 724 (1892). 
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v. County of Madison,"* a test on the 1901 Illinois Congressional Appor- 
tionment Act which, though valid when passed, did not fairly represent 
Illinois in 1941 when it still remained the controlling apportionment 
act. The plaintiff in that case relied on the due process and equal 
protection clauses, pointed out that he was being deprived of a large 
part of his vote due to the shift in population since 1901, and argued 
that a bill might be constitutional on one set of facts and unconstitu- 
tional on another set of facts. To support the latter proposition, he 
cited Nashville, Chattanooga and St. Louis Railway Co. v. Waters" 
and Chastleton Corp. v. Sinclair,'* both of which found that through a 
change in facts prior legislation had become unconstitutional. To 
this argument the court replied:'® 


No such question or situation is presented here. The power of 
the legislature to pass the 1901 Congressional Apportionment act 
did not depend upon the exercise of the police power, or the exist- 
ence of an emergency or any other extraneous fact. The power 
was clearly vested and constitutionally exercised. It was not de- 
pendent upon the continuation of the population of the districts as 
such population existed at the time of the enactment. It could not 
be rendered invalid by changes in population which might there- 
after occur. The exercise of the power was not . . . conditioned 
upon a factor so vacillating and uncertain. To so hold would un- 
dermine and insidiously subvert all principles on which the power 
to legislate is based. 


Thus the concept that an act once entrenched remains so until super- 
seded by a new valid act takes form. The probable basis for this doc- 
trine lies in earlier cases which, although declaring one act unconsti- 
tutional, state that the next election must be held on the last constitu- 
ionally enacted law.’® The rule applies even if the last validly enacted 
law creates greater disproportion on the basis of the existing population 
than did the act just declared unconstitutional. 


* 378 Ill. 357, 38 N.E. 2d 160 (1941). 

* 294 U.S. 405 (1935). A statute requiring railroads to pay for half the 
cost of erecting grade crossings, was, although valid when anal invalid in 1935 
because the increased number of grade crossings resulting from the growth of 
the highway system and the increased use of the highways by competitors of 
the railroads rendered this assessment a confiscation of property. 

* 264 U.S. 543 (1924). A test of the World War I rent control act for Wash- 
ington, D.C. The Court, admitting the act valid, when passed, remanded 
the case for a finding of fact as to whether the population of Washington had 
sufficiently decreased so as to render the act unnecessary and therefore a con- 
fiscation of property. 

® Daly v. County of Madison, supra, n. 15, at 369. 

* Denny v. Basler, 144 Ind. 503, 42 N.E. 929 (1896) ; Williams v. Secretary 
of State, 145 Mich. 447, 108 N.W. 749 (1906) ; Moran v. Bowley, 347 Ill. 148, 
179 N.E. 526 (1932). 

N as oe to the rule is People ¢x, rel. Carter v. Rice 135 N.Y. 473, 31 





























The Political Question Doctrine. 


Still another important case arising from Illinois’ congressional appor- 
tionment problem is Colegrove v. Green,®° a case which has greatly 
influenced the whole thought of the judiciary in the question of appor- 
tionment. In that case the United States Supreme Court, although not 
faced by the problem of dissolving Illinois as an electoral unit (a prob- 
lem frequently faced by state courts in considering apportionment acts ), 
decided that it had no jurisdiction to declare the 1901 Illinois Con- 
gressional Apportionment Act unconstitutional and thus to require that 
the Illinois congressmen be elected at large.?4 Justice Frankfurter, in 
his majority opinion declared the question a political one and stated, 
“It is hostile to a democratic system to involve the judiciary in the 
politics of the people.” The problem was one for Congress, “The con- 
stitution . . . has conferred upon Congress exclusive authority to 





*” 328 U.S. 549 (1946), rehearing denied, 329 U.S. 825 (1946), application 
for reargument for hearing before the full bench denied, 329 U.S. 828 (1946). 
Note, 56 Yate L. J. 127 (1946) ; Note, 45 Micu L. Rev. 368 (1946) ; Note, 41 
Int. L. Rev. 578 (1946) ; Comment, 43 Inu. L. Rev. 110 (1948). The last 
comment points out that by 1940 Illinois Congressional districts varied in size 
from 914,153 to 112,116. The decision was made just after the death of Chief 
Justice Stone, and during the absence of Mr. Justice Jackson. 

A similar problem was presented in the recent case of Mac Dougall v. Green, 
69 S. Ct. 1, U.S. (1948). Here the Progressive party was contend- 
ing that an Illinois statute which required that 25,000 voters, including at least 
200 qualified voters from fifty of Illinois’ one hundred two counties, must peti- 
tion the state before any candidate can appear on the ballot, was a denial of 
equal protection. The plaintiff stated that “52% of the state’s voters are in 
Cook County alone, 87% are residents of the forty-nine most populous counties, 
and only 13% reside in the fifty-three least populous counties,” and therefore 
contended that the statute resulted in such inequality as to render it unconsti- 
tutional. The opinion, written by Mr. Justice Rutledge, denied the injunction 
because the election, only twelve days distant, would be thrown into turmoil if 
the petition were granted. Justices Douglas, Black and Murphy dissented on 
the ground that the act was objectionable on the same ground as the act under 
consideration in Colegrove v. Green. Mr. Justice Douglas said: “But when, as 
here, the law applies a rigid arbitrary formula to sparsely settled counties and 
to populous counties alike, it offers no basis whatever to justify giving greater 
weight to the individual votes of one group of citizens than to those of another 
group. This legislation, therefore, has the same inherent infirmity as that which 
some of us saw in Colegrove v. Green.” Neither will federal courts interfere 
with an unfair apportionment of a state legislature. Colegrove v. Barrett 330 
U.S. 804 (1946) ; Turman v. Duckworth, 68 F. Supp. 624, dismissed on appeal, 
329 U.S. 675 (1946) ; Cook v. Forton, 68 F. Supp. 624, dismissed on appeal, 
329 U.S. 675 (1946). The courts can find no basis for federal jurisdiction in 
the state problem. Most famous of these cases is Keogh v. Neely, 50 F. 2d 685, 
(C.C.A. 7th, 1931), cert. denied, 284 U.S. 583 (1931). The case is noted not 
so much for the legal questions it raises as for the spectacular manner in which 
the plaintiff conducted himself. During the heat of the argument he shot an 
opposing lawyer and shot at, but missed, the judge. 

™ Smiley v. Holm, 288 U.S. 355 (1932) established that if a state had no 
statute for apportioning congressional districts that the congressmen must be 
elected at large. Wood v. Broom, 287 U.S. 1 (1932) established that an unfair 
apportionment of congressional districts violated no federal statute. The ques- 
tion was therefore entirely a constitutional one. 
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secure fair representation by the States in the popular House, and left 
in that House determination of whether the states have fulfilled their 
responsibility.” The dissent by Justice Black was based on the Four- 
teenth Amendment:”* 


The equal protection clause of the Fourteenth Amendment forbids 
such discrimination against appellants and all other voters in heav- 
ily populated districts. It does not permit the States to pick out 
certain qualified citizens or groups of citizens and deny them the 
right to vote at all. See Nixon v. Herndron 273 U.S. 536, 541, 
Nixon v. Condon 286 U.S. 73.24 No one would deny that the equal 
protection clause would also prohibit a law that would expressly 
give certain citizens a half-vote and others a full vote. 


A concurring opinion, written by Justice Rutledge,”® though denying 
that the court had no jurisdiction, stated that the relief should not be 
granted. The election, he said, was so near at hand that it would prob- 
ably be impossible for the legislature to enact a valid apportionment act 
before that time, and he felt that the inequalities under the 1901 act 
were not so great as the inequalities which would arise from holding 
the election at large. The implication was that under the 1901 Act Cook 
county had at least some representation, while in an election at large 
the down-state citizens would have no representation at all as they 
would be completely out-voted by the citizens of Cook county. The 
latter was no doubt a “consummation devoutly to be wished” by the 
citizens of Cook county, who had been out-delegated and out-voted 
by rural Illinois for many years. 


THE WIscCONSIN DEVELOPMENT 
Constitutional Provisions. 


Article IV, Section 2 of the Wisconsin Constitution provides that the 
assembly shall be composed of no more than one hundred members, 
and that the senate shall consist of a number no more than one- 





* Colegrove v. Green, supra, n. 20 at 564. 

* An action for damages by a negro who by statute was denied the right to 
vote in the Democratic primary of Texas. The court permitted a money judg- 
ment of $5,000 and declared the statute unconstitutional under the Fourteenth 
Amendment. Justice Holmes said: “The objection that the subject matter is 
political is little more than a play on words. Of course the petition concerns 
political action but it alleges and seeks to recover private damage. That private 
damage may be caused by such political action and may be recovered for in 
a suit at law has hardly been doubted for over two hundred years since Ashby 
v. White, 2 Ld. Raym. 938, 3 id. 320.” (Footnote ours) 

™In an effort to defeat the doctrine of Nixon v. Condon, the Texas legisla- 
ture enacted a statute giving to each political party power to exclude whom- 
soever it wished from its primaries. Under this statute the Democratic party 
excluded negroes from its primaries. The case, a test on the statute, finds the 
statute unconstitutional. (Footnote ours) 
*Colegrove v, Green, supra, n. 20 at 566. 
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third and no less than one-fourth of the number of members of the 
assembly. At the present time the assembly contains one hundred mem- 
bers and the senate thirty-three. Article IV, Section 3, as amended in 
1910 provides: 


At their first session after each enumeration made by the authority 

of the United States, the legislature shall apportion and district 

anew the members of the senate and assembly, according to the 
number of inhabitants, excluding Indians not taxed, soldiers, and 
officers of the United States army and navy. 

Article IV, Section 4, as amended in 1881, provides that assembly dis- 
tricts are “to be bounded by county, precinct, town or ward lines, to 
consist of contiguous territory and be in as compact form as practic- 
able.” Article IV, Section 5 provides that, “Senators shall be elected by 
single districts of convenient contiguous territory . . . and no assembly 
district shall be divided in the formation of a senate district.” 


The Earlier Decisions. 


In its interpretation of these sections, the Wisconsin court at one 
time intervened further in the problem than any other court in the 
United States had done before or has done since. In spite of a recent 
conservative decision on the matter,”* there is this tradition of judicial 
interference in apportionment in Wisconsin that no other state can 
rely on. As the annotator in the American Law Reports put it, “Some- 
times, as in State ex rel Attorney General v. Cunningham, 81 Wis. 440, 
51 N.W. 724 (1892) and State ex rel Lamb v. Cunningham, 98 Wis. 90, 
53 N.W. 85 (1892), where the secretary of state was enjoined from 
proceeding under an unconstitutional apportionment statute, the action 
taken by the court seems calculated, at least, if not intended to operate 
indirectly as a compulsion upon the legislature.”** 


These early decisions arose out of an apportionment controversy in 
1891. Contrary to previous Wisconsin tradition, the legislature of that 
year was a Democratic one, and to perpetuate its power it passed in 
1891 an obvious and flagrant gerrymander.** This bill the court struck 
down in State ex rel Attorney General v. Cunningham. The striking 
down of such an act is of no great significance for it is an issue over 
which all state courts have jurisdiction.2® But the manner in which our 
court did this is something unique. 





* State ex. rel. Martin v. Zimmerman, 249 Wis. 101, 23 N.W. 2d 610 (1946). 
*46 A.L.R. 960, 966. It should be noted that the two Wisconsin cases are 
the only decisions cited for this proposition. 
* Wis. Laws (1891) c. 482. 
*See n. 5, supra. 
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The court apparently assumed that prior apportionment acts were 
also invalid, and came near to demanding that the governor call a 
special session and to demanding, further, that the legislature pass a 
valid apportionment act at that session. Thus Justice Pinney, in a con- 
curring opinion said:*° 


Apprehensions have been entertained as to the effect which a deci- 
sion adverse to the validity of the act will have on past legislation, 
and upon the competency of the present legislature in passing a 
valid apportionment, as it is said that the apportionment act of 
1887 is obnoxious to the same objections as this one. Upon the 
assumption that the 1887 act is void for any reasons, senators and 
members of the assembly who have been elected and are qualified 
under it are such de facto and their acts are valid as to the public 
and third persons, within repeated decisions of this court in In re 
Boyle, 9 Wis. 240;5! State v. Bloom, 17 Wis. 538.8? And it is no 
doubt competent for the legislature to pass a valid apportionment 
act, notwithstanding the requirement of the constitution that it be 
passed at the session next after the last enumeration . . . The 
duty to pass such an act is a continuing one from the time it is con- 
stitutionally devolved upon the legislature until performed . . 
and it seems plain both upon principle and precedent that no ob- 
jection exists to the passage of a valid act of apportionment at a 
special session which may be hereafter called. No difficulty it is 
believed, need be apprehended as to the result of the decision the 
court has felt it to be its imperative duty to make; and respect for 
the executive of the state, whose duty it is “to take care that the 
laws are faithfully executed” forbids any apprehension that he 
will fail in the least in meeting the present emergency or to take 
such measures as in his wisdom seem best to give full effect to the 
constitution and other laws. 


Even stronger than Justice Pinney’s words are those of Chief Justice 
Lyons:** 


Neither is the jurisdiction of the court affected, or the exercise 
thereof embarrassed, by the fact that this decision may leave the 
state without a valid legislative apportionment law for the election 
of another legislature. The F ereayay may convene the present 
legislature, if he deems it his duty to do so, and when so convened 





*” State ex. rel. Attorney General v. Cunningham, supra n. 6, at 486. The 
majority opinion of Justice Orton confined itself to the facts only and made 
no suggestions as to future steps. 

* Holding that a judge of the Municipal Court of Milwaukee, although 
elected before a law establishing that court had taken official effect, was a de 
facto judge. (Footnote ours) 

“A judge appointed by the governor to fill a vacancy on the bench, the 
governor having no such power to appointment, was a de facto judge. (Foot- 
note ours) 

* State ex. rel. Attorney General v. Cunningham, supra, n. 6, at 519. 
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there can be no doubt of its power to enact a valid apportionment 
law. 


The net effect of the decision is to demand a special session and a 
fair reapportionment, on threat of having no election. Even more 
important is the court’s dictum that it is perfectly possible for the state 
to have no valid apportionment law at all, and its possible assumption 
that a law once valid does not remain valid for an indefinite period of 
time. 

The decision did not have its desired effect. The governor called 
the special session,** but the legislature, willing to take a chance, passed 
another act almost as bad as the first. The court again struck the bill 
down in State ex rel Lamb v. Cunningham, and again demanded a 
special session.** This time the legislative product was not attacked.** 

Following this was a long period of quiet in which our court was not 
required to concern itself with apportionment. But in 1932 the battle 
started anew in State ex rel Bowman v. Dammann,®* in which the con- 
stitutionality of the 1931 apportionment act was attacked. Even though 
that act was unjust in several glaring particulars, the court refused to 
take any action, announced that the legislature must be allowed some 
deviation from perfection, and set a temper of judicial inactivity that 
prevailed in the 1946 case of State ex rel Martin v. Zimmerman.*® 


The 1946 Decision. 


State ex rel Martin v. Zimmerman involved an attack upon the 1931 
apportionment act on the dual theory that any apportionment law be- 
comes invalid immediately after the adjournment of the first session of 
the legislature after the taking of the decennial census, and that the act 
had become unconstitutional because of the shift in population since 
1931. Thus the court found itself in the dilemma of having to decide 
whether to follow the earlier Wisconsin cases to their logical extremes 
and to force the governor's and legislature’s hands, hoping that some- 
how a reappointment bill would be passed, or whether to follow the less 
aggressive decisions in the Daly*® and Colegrove cases.*! 


In this predicament the court refused to take the chance, decided 
that it had no jurisdiction to declare invalid the act which it had before 








“ Special Session, June, 1892. 
* Wis. Laws (1892, ist Sp. Ses.) c. 1. 

* Special Session of October 1892. 

Wis. Laws (2d Spec. Sess. 1892), c. 1. 

* 209 Wis. 21, 243 N.W. 481 (1932). 

*” 249 Wis. 101, 23 N.W. 2d 610 (1946). 
“Daly v. County of Madison, supra, n. 15. 
“ Colegrove v. Green, supra, n. 20. 
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held valid,*? and, stating that the issue was a political one and that the 
constitutional mandate ran to the legislature only, left the problem 
without considering the merits. 


The decision was a difficult one to make, since declaring the act of 
1931 invalid because of the shift in population necessarily meant that 
all earlier acts were equally invalid because of an even greater shift in 
population. Thus the state would have been without a way to elect a 
legislature unless a special session should have passed an acceptable 
act. There seemed to be no other solution to the problem. Although 
the court did not consider this; it appeared that even the apportionment 
originally set up in the constitution would not be valid, as the terms of 
Article XIV, Section 12 provided that the first apportionment should 
continue only until a new reapportionment was made. Furthermore, 
the constitution requires that all senators and assemblymen must be 
elected from districts, thus the solution of electing the representatives 
at large, a possibility always open to the courts in considering con- 
gressional apportionment acts, was not available here. But even if a 
legislature so elected could have been considered a de facto legislature, 
an almost insuperable difficulty would have been encountered in elect- 
ing 133 such legislators, and it was always possible that even they could 
not have passed a valid act. 


The problem faced here was even more difficult than the problem 
faced in 1892, for there the court did not by its decision absolutely 
commit itself to the proposition that all previous acts were invalid. 
But here, a decision that the 1931 act was unconstitutional because of 
a shift in population would ipso facto make all prior acts unconstitu- 
tional. The question was almost identical to that faced by the Indiana 
court in Fesler v. Brayton*® in which the court was forced to decide 
on the constitutionality of the only apportionment statute in the books 
which had not been declared unconstitutional.*4 In that situation, the 
Indiana court directed to itself this question: “Can the appellee have 
any right to invoke the power of this court to dissolve the state gov- 
ernment?” The answer, the court said, was “No;” at that point the 
court’s jurisdiction ceased.*® 





“” The act had been held valid in State ex. rel. Bowman v. Dammann, supra, 
n. 38. 

“145 Ind. 71, 44 N.E. 37 (1896). 

“All other apportionment statutes had been declared invalid by Parker v. 
State, 133 Ind. 178, 32 N.E. 836 (1892) ; and Denny v. State, 144 Ind. 503, 42 
N.E. 929 (1895). 

“Accord: State ex. rel. Winnie v. Stoddard, 25 Nev. 452, 86 Pac. 237 
(1900) ; Sullivan v. Schnitger, 16 Wyo. 479, 95 Pac. 698 (1908). 
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It would seem that the compelling consideration of the results which 
might have ensued should have been an adequate reason for the court’s 
denial of jurisdiction in the Zimmerman case. For in no conceivable 
scheme of logic could the 1931 act be invalid because of a shift in 
population unless all previous acts were invalid for the same reason; 
and by no system of reasoning could the court pick arbitrarily an act 
and say, “This one is valid, we will go no further.” Unfortunately, 
however, this possible chaos was not the only premise on which the 
court bedded its lack of jurisdiction in the Zimmerman case, and the 
court went on to unsuccessfully distinguish the two Cunningham cases, 
and to add by way of further support for its opinion some less con- 
vincing arguments which might embarrass the court at a later date. 


Distinguishing the Earlier Cases. 


From a legalistic viewpoint, it is quite true that the Cunningham 
cases did not raise quite the same problems that the Zimmerman case 
raised. In the earlier cases there had never been an election on the basis 
of the statutes, and a decision against those statutes did not ipso facto 
impeach the validity of all past acts. It is on the former of these differ- 
ences that the court distinguished the nineteenth century cases. This 
distinction is not necessarily valid. A few decisions*® have declared 
apportionment acts invalid even though a legislature had been elected 
under them, and such decisions create no practical difficulties since the 
legislature is considered either a de jure or de facto legislature. Fur- 
thermore, the mere use of an unconstitutional act in the administration 
of government should do nothing to cure its defects. 


The other distinction, that the earlier cases did not necessarily in- 
validate all previous apportionment statutes and thus left an escape 
for the court in case of the legislature’s failure to act is a more valid 
distinction although it was a distinction which the court in the Zimmer- 
man case failed to make. But it is a legalistic distinction only, and the 
Cunningham cases show that the court there was willing to stake the 
following election and a possible dissolution of the legislature in the 
hope that the constitution would be literally followed. True, although 
the court might have found a means of egress had that emergency 
arisen, the decisions were predicated on the idea and made with the full 
realization of the possibility that those decisions followed by inactivity 
on the legislature’s part might have precipitated social, legal, and gov- 
ernmental chaos. 





“ Parker v. State, 133 Ind. 178, 32 N.E. 836 (1892); Denny v. State 144 
Ind. 503, 42 N.E. 929 (1895). 
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It is apparent then that the Cunningham cases cannot be validly dis- 
tinguished by the difference in the possible foreseeable consequences, 
although there is a valid distinction in that the Zimmerman case nec- 
essarily considered every past law, while the earlier cases involved 
only one act. Whether the court in the Zimmerman case should have 
attempted to force a reapportionment is a matter so subjective that it 
is far beyond the scope of this comment. 


The principal distinction that the court found in the two fact situa- 
tions was that the 1931 act, as distinguished from the earlier acts, was 
once declared valid, and no subsequent shift in population could make 
~ it invalid; therefore, the act must stand until repealed by another con- 
stitutional act. The earlier acts, on the other hand, were never, at any 
time in their history, valid. 


The plaintiff's argument on this problem in the Zimmerman case was 
twofold; first, that the nature of the constitutional mandate made any 
apportionment act expire immediately after each federal census, and 
that any legislature elected on an invalid statute was a mere de facto 
legislature until a new election under a constitutional statute; and 
second, that even if this were not so, a law may be valid on one set of 
facts and invalid on another, the same argument that was used in the 
Illinois case of Daly v. County of Madison.* 


To the first of these arguments our court cited Article XIV, Section 
12 of the Constitution, in which the apportionment for the first legis- 
lature was set out. This section, before the enumeration of the assembly 
and senatorial districts, states, “Until there shall be a new apportion- 
ment, the senators and members of the assembly, shall be apportioned 
among the several districts hereinafter mentioned,” the apportionment 
then follows. From that section of the constituion, and from similar 
preambles to most of the legislative reapportionment acts,*® the court 
concluded that the framers of the constitution and the legislators after 
them foresaw this particular problem and expressly provided for this 
contingency. 


It would seem, however, that the court read into this relatively un- 
important section of the constitution a meaning which is completely 
unwarranted. The Constitutional Convention in this section added an 
administrative addenda necessary to the commencement of the state, 
it spent no time debating the words, and it chose what seems to be 





“Supra, n. 15. 
“The opinion cited Wis. Laws 1856 c. 109; Wis. Laws 1861 c. 216; Wis. 


Laws Spec. Sess. 1931-32, c. 27. 
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merely a sensible and economical way of stating that the first appor- 
tionment should not continue indefinitely. It is highly doubtful that 
the Constitutional Convention had any intent in the matter at all, for 
the problem of reapportionment prior to the Civil War and the coming 
of the industrial revolution with the consequent growth of the cities 
was not great, as there was little conflict in economic interest in Wis- 
consin before that time, and as the legislature had an adequate supply 
of seats to distribute as any area grew in population.*® 


Except in so far as Article IV, Section 3 of the constitution can be 
interpreted to give rise to the implication that either an old apportion- 
ment act remains valid until a new apportionment act is passed, or to 
the opposite implication that an apportionment act becomes invalid 
upon the taking of a federal census, the constitution is silent as to what 
shall be done in case the legislature fails to reapportion.*® And it is 





® JOURNAL OF THE CONVENTION TO Form a ConstiruTIon, (Madison, Ten- 
ney, Smith and Holt, 1848.) Article IV, Section 3 was introduced to the con- 
vention on December 30, 1848, by Mr. Lovell, chairman of the Legislative Com- 
mittee. When the section was introduced it was in this form: “The legislature 
shall provide by law for an enumeration of the inhabitants of the state, in the 
year 1855, and at the end of every ten years thereafter; and at their first ses- 
sion after such enumeration, and also after each enumeration made by the 
authority of the United States, the legislature shall apportion anew the mem- 
bers of the senate and assembly, according to the number of inhabitants, includ- 
ing Indians not taxed, and soldiers and officers of the United States army and 
navy.” See p. 117 of the Journal. The matter was discussed on Jan. 6, 1848, 
see p. 225 of the Journal: ““Mr. Chase moved to amend section three, by insert- 
ing in the fifth line after the word ‘apportion,’ the words, ‘and district’. Which 
was agreed to.’ That was the sole discussion of Art. IV, Section 3 recorded 
in the Journal. On the same day the section was ordered engrossed. On Jan- 
uary 8 the matter was referred to committee on another matter, and later that 
day it was passed. 

The apportionment to be included in the constitution took up a great deal 
of the convention’s time, but the problem largely concerned Grant county, 
which had had an inadequate census before the convention met, Waukesha 
county, which had a population fraction entitling it to almost but not quite one 
more senator, and Manitowoc county, which, because of the surrounding 
swamps and consequent difficulty in communication with the rest of the state 
felt that it needed a separate assemblyman. 

There is no record that any debate was held on the introduction to Article 
XIV, Section 12. 

There was a similar absence of debate in the 1946 convention, and in the ratifi- 
cation debate following that convention, QUAIFE, HE CONVENTION OF 1846 (Mad- 
ison, 1919) ; THe StruccLe Over RatiricaTion (Madison, 1920). 

” The words of the earlier cases shed little light on why the court considered 
the acts prior to 1891 invalid. We do not know whether the court felt that 
those acts might be unconstitutional because of gerrymandering, because of a 
shift in the population, or because, as the plaintiff argued in the Zimmerman 
case, of an implicit declaration in the constitutional mandate that all previous 
acts became unconstitutional upon every taking of the decennial United States census. 
It would appear that the objection to the 1887 act was gerrymandering, for 
the court said it had been argued that that act was “obnoxious for the same 
objections as this (1891) one.” This by no means allows a conclusive assump- 
tion, however, that gerrymandering was the fault, for its result, inequality of 
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very difficult to find that either of these meanings was intended by the 
Constitutional Convention which apparently relied on the good will of 
the legislature and the people’s desire for equal representation to avoid 
the impasse in which the state now finds itself. The issue is again re- 
solved into the insoluble question of whether security of government 
or adherence to an idea of representation is more important, and to this 
question the constitution gives no direct answer. 


To the plaintiffs second argument in the Zimmerman case, that a 
law once valid may become invalid through a change in facts, our 
court again failed to make an adequate answer. The argument, like 
that in Daly v. County of Madison, was based on Nashville, Chattanoo- 
ga and St. Louis Railway Co. v. Walters®' and Chastleton Corp. v. Sin- 
clair®? and was thus dismissed:** 


These are cases dealing with legislation which becomes confisca- 
tory when applied to certain classes of cases and so operate as to 
deprive a citizen of his property without due compensation. 

Chastleton Corp wv. Sinclair, supra, arose under the federal act 
relating to regulation of rents, and merely recognizes a well-estab- 
lished rule of law. It is considered that these cases have no applica- 
tion to the question under consideration. 


A more serious consideration was given this argument in the Daly 
case. The Illinois court’s answer to that argument is quoted above, 
but the gist of the reasoning was that the act did not depend upon the 
existence of the police power, of an emergency or of “any other ex- 
traneous fact,” and that the “exercise of the power was not . . . con- 
ditioned upon the fact that the population of districts would be (the 
same) forty years hence.” 


In so analyzing the situation, the Illinois court failed to realize that 
although the power was not conditioned on an emergency, it was con- 
ditioned upon the distribution of population in 1901,°* and, more im- 
portant, was conditioned upon the assumption that the population 








legislative districts, can be just as easily achieved by inaction and failure to 
reapportion as by passing a positive gerrymander. We know nothing of the 
court’s reasoning on the acts prior to the 1887 Act. The court said that the 
duty was a continuing one, but this alone would not prevent the court from 
holding any properly attacked apportionment act invalid immediately upon 
the taking of a new census, for the old legislature could be called in to special 
session and could enact valid apportionment legislation. 

™ Supra, n. 16. 

"Supra, n. 17. 

™ State ex. rel. Martin v. Zimmerman, supra, n. 38, at 106. 

“ The Illinois court recognizes that the districting must, within reasonable 
limits, accord with the population. People ex. rel. Woodyatt v. Thompson, 155 
Ill. 451, 153 N.E. 557 (1926). 
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would shift, and that this shift would be compensated for by a new 
apportionment act.®° The foundation of an apportionment act, equally 
as much an act of emergency legislation, is in the necessity of 
adjusting government to the flux of human and economic affairs. Any- 
one who can read economic history can determine that populations 
invariably shift, but understanding the more subtle economic currents 
is not so easy. The mere fact that the first type of change can be 
anticipated in advance and thus expressly provided for in the con- 
stitution, while the latter type of change cannot be so anticipated and 
is therefore left to legislative discretion, should not mean, aside from 
other considerations of policy, that the courts must blind themselves 
to the facts in considering apportionment legislation any more than 
in considering any other type of legislation. 


Indeed, the case seems even stronger for applying the Chastleton 
rule in cases of apportionment. So necessary is equal representation 
to the functioning of democratic government that a legislature which 
represents effectively only a minority of the state deprives not only 
one man, nor one small class of men, as the apartment house owners, 
of the full rights of citizenship, but deprives a majority of the citizens 
of the state of these rights. Emergency legislation which remains on 
the books after an emergency passes rarely affects the tissue of society 
so much as does an act which deprives a large share of the population 
of part of its representation. 


There is, after all, a close parallel between emergency legislation 
under the police power and apportionment legislation. Both are prem- 
ised on the theory that the facts on which they are based will give way 
eventually to a new set of facts, and both are endeavors to keep political 
activity within the realm of factual reality. It is difficult to see why 
the rule of law that an act may be valid on one set of facts and not on 
another should not apply to apportionment legislation as well as to 
any other type of legislation. 


The distinction between property rights and political rights that 
the Wisconsin court presents is even less tenable. That the right to 
a voice in the government is protected equally with property rights is 





* Because of the its obviousness it is difficult to find an exact quotation sup- 
porting the proposition that reapportionment is required to compensate for the 
shift in population. But once given the premise that the constitution does require 
the districts to be equal in population basis, and given the further proposition 
that populations do shift and that this was realized when the constitutions of 
the various states were framed, it is apparent that this can be the only reason 
for requiring reapporionment. Otherwise, reapportionment would be merely a 
constitutionally approved system of gerrymandering. 
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undeniable. See Nixon v. Condon™ and the early Wisconsin cases on 
apportionment. There seems no reason for not applying the Chastleton 
rule to protect non-property rights.°7 Recent cases®® in the United 
States Supreme Court have even indicated that the traditional pre- 
sumption of the validity of a statute is not present when the court con- 
siders a statute which on its face infringes on an essential process of 
representative government. The cases follow a dictum of Mr. Justice 
Stone in United States v. Carolene Products Co.®® which specifically 
included the right to vote among these civil rights, and cited as an 
example of this particular right the fact situation in Nixon v. Condon. 


Before leaving the Zimmerman case it is necessary to consider one 
more argument our court used there: that is, that the issue of appor- 
tionment is a political question over which the court has no jurisdic- 
tion. To those who felt that the Colegrove case was an evasive answer 
to a serious and important problem, the incorporation of its language 
into the Zimmerman opinion seemed particularly unfortunate. Especially 
did this seem so as our court in the Cunningham cases considered very 
carefully whether or not it was deciding a political question and finally 
agreed in these words that the issue was not political: 


The learned counsel have submitted very able and elaborate argu- 
ments, sustained by authority, to the effect that the enactment of 
such a law is not the exercise of the political, but of the legislative 
power of the legislature. It seems too plain to admit of an argu- 
ment that the apportionment law is like all other laws which this 
court has declared unconstitutional. It is precisely of the same 
nature of an act to divide or organize a county, or to make an 
election or registry law or tax law. 


A brief examination of the situations which the courts consider poli- 
tical questions indicates that from most of those cases may be extracted 
two common denominators.*! These are that a court will not act if it 





Supra, n. 24. 

* For a case involving the principle that an act of the police power may be 
valid on one set of facts and not valid on another set of facts, and which does 
not involve a property right, see Jacobson v. Massachusetts, 197 U.S. 11 (1905), 
which, by way of dictum, held that although a. compulsory vaccination statute 
would not be upheld if under it it was sought to vaccinate someone who would 
suffer physical injury, decided that the statute was constitutional as far as the 
plaintiff, a man in normal health, was concerned. 

™ Schneider v. State, 308 U.S. 147 (1939) ; Thornhill v. Alabama, 310 US. 
88 (1940). 

304 U.S. 144, n. 4 at 152 (1938). See note, 1949 Wis. L. Rev. 359, 365. 

State ex. rel. Attorney General v. Cunningham, supra, n. 6, at 460. 

" For a thorough discussion of the political question doctrine see Finkelstein, 
Judicial Self-Limitation, 37 Harv. L. Rev. 338 (1924), and Further Notes on 
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would be powerless to enforce its decree® and that a court will not act 
if its decree would be embarrassing to the other branches of the gov- 
ernment.®* Unquestionably a decision against the 1931 act would have 
denied both of those principles of jurisprudence, for the court would 
have been powerless to directly force a reapportionment and no doubt 
the decision would have embarrassed the legislature. To the extent 
that those two elements were involved in the Zimmerman case, the case 
doubtless presented a political question. But the significant fact is 
that the political question doctrine as applied in the Zimmerman case 
came from Colegrove v. Green, a case in which the elements extracted 
above were absent, unless it could be said that a decision against the 
act would have embarrassed the Illinois legislature. Thus the political 
question doctrine announced in the Zimmerman case was, stripped 
of its legal verbiage, a redefinition of the division of powers, an an- 
nouncement that the question of apportionment was exclusively one 
for the legislature. The doctrine thus applied, coupled with the words 
of political expediency in State ex rel Bowman v. Dammann, may make 
it difficult for our court ever again to take any affirmative action in a 
question involving apportionment. In view of the other grounds on 
which the court could have based its decision, the introduction of the 
political question doctrine appears unjustified. 


It seems strange that the court did not urge in the Zimmerman case 
that it could not indirectly mandamus the legislature to pass another 
apportionment act by declaring all previous acts invalid. There was 
certainly ample precedent for a decision based on that ground; in- 
deed only the Cunningham cases deny the proposition. Possibly, how- 
ever, the court meant to include that idea in the meaning of the vague 
term political question. If so, there appears to be a genuine place for 
the political question doctrine in the Zimmerman case, but such a doc- 
trine could scarcely be applied without overruling, instead of dis- 





Judicial Self-Limitation, 39 Harv. L. Rev. 296 (1925) ; Weston, Political Ques- 
tions, 38 Harv. L. Rev. 296 (1925) ; Dodd, Non-Enforcible Provisions of Con- 
stitutions, 80 U. or Pa. L. Rev. 54 (1931). 


"The guaranty of a republican form of government to every state, Pacific 
Telephone Co. v. Oregon, 233 U.S. 118 (1912). The duty of one state to 
deliver a fugitive from justice to another, Kentucky v. Dennison, 65 U.S. 66 
(1861). A decision on which of two governments is the lawful government of 
a state, Luther V. Borden, 7 How. (U.S.) 1 (1849). 


"The President’s duty to see the laws faithfully executed, Mississippi v. 
Johnson, 71 U.S. 475 (1866). Foreign affairs, Ware v. Hylton 3 U.S. 194 
(1796), Williams v. Suffolk Ins. Co., 38 U.S. 415 (1839). 


“ Fergus v. Kenney, 333 Ill. 437, 164 N.E. 665 (1926) ; Fergus v. Blackwell, 
342 Ill. 233, 173 N.E. 750 (1930). 
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tinguishing, the indirect mandamus the court gave in the Cunningham 
cases. ® 


Summary. 


It seems that there was only one valid argument on which the court 
might have made its decision in the Zimmerman case; that is that 
a decision against the act might have caused a chaotic situation which 
possibly could have been corrected only by federal intervention. Al- 
though such a threat did not deter our court in 1892, it is quite possible 
that the security of the state deserved more consideration than it re- 
ceived then, but it is equally fair to argue that strict adherence to the 
constitution was well worth the risk. The question is a highly debatable 
one, and it would seem unfair to the court to criticize so much of its 
decision as was based on the fear of the consequences of having no 
apportionment act. 


The rest of the decision is, however, open to criticism. The distinc- 
tions drawn were not necessarily valid or well-considered distinctions, 
and they have the unfortunate effect of closing, probably forever, the 
door to judicial intervention in the matter of apportionment. A deci- 
sion based on the view that the evils of disproportionate representation 
were not so great as the evils of having no apportionment act at all 
would have amply decided the case without having compromised the 
court in any future actions on apportionment. Such a decision might 
even have permitted the court to have set aside an apportionment if the 
situation became as serious here as in Illinois, for example, and if the 
court felt that the apportionment was so unjust as to far outweigh the 
desirability of certainty in government. Even with the Zimmerman 
case as precedent, however, the court might, if the situation became 
serious enough, return to the more aggressive action of the nineteenth 
century court. 


It seems, then, that for some time at least, no relief for the apportion- 
ment problem will come from the court. It is well, therefore, to consider 
briefly how some of the other states have solved the problem. 





“It is significant that the Colegrove case seems to be the only case in which 
the court found apportionment a political question when it was practical for 
the court to take steps to alleviate the situation. The adoption of the doctrine 
expressed there probably would not prevent our court from declaring an obvious 
gerrymander unconstitutional, but it probably does indicate that the court will 
be more lenient in the amount of discretion allowed to the legislature in any 
future apportionment acts. 
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SOLUTIONS OF OTHER STATES 


Representation by Area. 


Thirteen states have considered representation by population unfair 
and have adopted plans similar to the federal plan, either by making 
each county a district, or by providing that two or three of the less 
populous counties may be joined in creating one district.°6 One house, 
of course, is apportioned by population. California®’ supplements this 
plan with the initiative and referendum, thus providing that no eco- 
nomic group can indefinitely prevent the passage of a bill which seems 
desirable to the electorate. 


Reapportionment Commissions. 


More important for our purposes are the states which provide a 
commission to reapportion and thus take the matter from the legislature 
entirely. These states are Arkansas,** Maryland,® and Ohio.’”° The 
typical proposal provides that such constitutionally established officers 
as the governor, secretary of state, or attorney general make a decen- 
nial apportionment according to a ratio set up in the constitution. The 
Arkansas plan is somewhat more complicated. After the commission 
has apportioned, any citizen may attack its apportionment in the su- 
preme court, and if the court finds the arrangement unconstitutional it 
may substitute its own apportionment. 


Three states, California,?! South Dakota,’? and Missouri,"* provide 
that if the legislature fails to reapportion at certain stated intervals, a 
commission shall perform the duties. The South Dakota provision is 
particularly unique as it makes the chief justice of the supreme court 
a member of the commission. Still two other states which have adopted 
the initiative and referendum have used this method for reapportion- 
ment in the past; these states are Colorado™* and Washington.”® 





* LEGISLATIVE AND CONGRESSIONAL REAPPORTIONMENT: AUTOMATIC AND 
ALTERNATIVE MetHops [unpublished thesis, Wisconsin Legislative Reference Library 
(1946)}. The states are: Alabama, California, Connecticut, Florida, Idaho, 
Iowa, Maine, Maryland, Montana, New Jersey, Texas, Vermont and Wyoming. 


* Car. Const. Art. IV § 1. 
* Ark. Const. Art. VIII, AmMENnp. 23. 
" Mp. Const. Art. IV, § 4, 5. 
* Onto Const. Art. XI § 11. 
"Cau. Const. Art. IV, § 6. 
™S. D. Const. Art. III § 5. 
* Mo. Const. Art. IV § 7. 
“Coto. Const. Art. V § 1. 
* Wasn. Const. AMEND. VII. 
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The Florida Solution. 


Florida’s solution is the most unique of all.*° It provides that if the 
legislature does not reapportion at the prescribed times the gov- 
ernor shall call a special session which may consider no other business 
and which may not adjourn until a reapportionment act has been 


adopted. 
Tue 1949 PrRoposaLs 


There remain for consideration the proposed constitutional amend- 
ments considered in the 1949 session of the legislature. Three of these, 
Joint Resolutions 29A, 17A, and 5A, frankly adpoted the federal plan and 
proceeded on the theory that representation must be based on area as 
well as population. Two others, Joint Resolutions 7A, and 25A, pro- 
posed removing the problem from the legislature’s hands. 


Representation by Area. 


Of the proposals requiring representation by area, number 29A, sug- 
gesting the California plan of including no more than three counties 
in one senatorial district, required the greatest departure from the prin- 
ciple of representation by population. If the resolution had been adopted 
the senator from Milwaukee would represent 766,885 persons while 
the senator from Iowa, Lafayette, and Green counties would represent 
62,436 persons.”* Theoretically the proposal required that the assembly 
be apportioned on the basis of population. The likelihood of such 
representation even here would have been doubtful, however, for the 
amendment further provided that if the joint session failed to reappor- 
tion, the senate as an unicameral legislative body would reconvene and 
redistrict the assembly. Thus the assembly districts might have been 
rearranged by the area-minded senate. The proposal loaded the dice in 
favor of area in both houses. 


Joint Resolution 5A provided that each county should be represented 
by one assemblyman and that the remaining twenty-nine assemblymen 
should be distributed among the more populous counties. Obviously 





* Fra. Const. Art. VII, § 3. 

"This, of course, assumes that the Iowa-Lafayette-Green district would 
remain a district. But it does not present the most unequal districting that 
would rtecessarily arise under the provision. Three districts, the tenth, eleventh, 
and thirty-first, which are now composed of four counties each, and all of 
which have a total population of under 87,000, must be split up if this proposal 
were to become effective. One district, the twelfth, is composed of six counties 
with a total population of 88,488, and a splitting of this district would mean 
that one senator, at least, would represent less than 45,000 persons. All statistics 
are based on the 1940 census. 
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there would not be enough seats to give representation by population 
as even now forty-one assemblymen represent less than one county. 


Joint Resolution 29A was a much more complicated proposal. It pro- 
vided for an increase in the size of the assembly, always an easy way 
around the knotty problem of reapportionment. The resolution set the 
size of the assembly districts at between twenty-five and forty thousand 
inhabitants, on its face a gross disproportion. It had the merit of re- 
moving the county line as the basis of districting,"* but then went on to 
reintroduce this complication by providing that every county contain- 
ing one or more assembly districts under the 1931 Act should continue to 
contain those districts, and that every assembly district composed of 
two counties should continue to exist as an assembly district. 


In reality the resolution would have frozen the dubious Apportion- 
ment Act of 1931 into a constitutional amendment, but, as a consolation 
for the cities, allowed a few extra seats, four under the 1940 census, to be 
given to underrepresented industrial Wisconsin. The proposal also 
lacked a safeguard for providing that the most underrepresented areas 
be given the additional representation, and nothing would have pre- 
vented the legislature from giving the additional representation to a 
borderline county. 


Plans Removing the Problem from the Legislature. 


Joint Resolution 7A required representation by population, but took 
the problem completely away from the legislature and provided that 
the apportionment be made by the supreme court. It was open to 
the objection that there can be no review of the supreme court's action. 


Although all of the proposals discussed above and two additional 
reapportionment bills were defeated in the 1949 session of the legisla- 
ture, Joint Resolution 25A received legislative approval and, if passed 
again in 1951, will be submitted to the electorate as a constitutional 
amendment. This resolution requires that if the legislature fail to re- 
apportion, a commission consisting of the chief justice, the governor, 
the attorney general, the president pro tempore of the senate and the 
speaker of the assembly shall make the reapportionment. It is possible 
that the resolution, if it becomes part of the constitution, may raise 
some very serious questions. Most important of these is just what sort 
of an apportionment act will be held a reapportionment by the legisla- 
ture so as to forestall an apportionment by the commission? The pro- 
posal introduces no new test of the constitutionality of an apportion- 





™ Wis. Const. Art. IV, § 4 has been interpreted to mean that county lines 
may not be crossed in districting the legislature. State ex. rel. Attorney General 
v. Cunningham, supra, n. 
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ment act, and in view of the loose product which the court considered 
constitutional in State ex rel Bowman v. Dammann it might very well 
happen that the legislature could avoid action by the commission by 
passing a mere sham reapportionment. Assuming, however, that the 
court would defeat any such attempt, the commission is still handi- 
capped by being allowed only four months in which to complete its 
apportionment, the period between January 1 after the first legislative 
session following the decennial census and May 1 of that same year. 
Thus if a legislative reapportionment were declared unconstitutional 
late in that four month period the commission would be unable to act. 
It might be argued that the May 1 deadline was directional only, but 
such an interpretation would mean that the legislature would be pre- 
vented from passing an apportionment act in any period except that 
between the taking of the census and the first of January of the year of 
the succeeding election. This view seems incompatible with the basic 
proposition of the proposed amendment, that the primary power of 
reapportionment shall remain with the legislature. 


This is not to say that the proposal is a poor one, for it has the great 
merit of at least getting the problem out in the open every ten years, 
and the chances are more than good that the commission will have a 
real opportunity to reapportion. Just exactly how the commission 
would react when given its new responsibility is a more debatable 
question, however. Since the problem of reapportionment carries 
heavy party overtones, it might very well be necessary to require by 
mandamus that a member of the commission meet, but the court may 
not have this power. It is at least clearly established that the court may 
not mandamus the governor.”® Similarly, it has been seen above that 
the court has no power to mandamus the legislature.*° Quite possibly 
this immunity might be held to extend to the presiding officers of the 
legislature. It is also conceivable that the presence of the governor or 
of the legislative leaders might render the whole commission free from 
mandamus and thus negative the possibility of mandamus for a recalci- 
trant member ordinarily subject to such an order. Assuming, however, 
that the court were given the right to mandamus, it could demand only 
a meeting of the commission, not an agreement by the commission. 


A more urgent consideration is whether or not the commission must 
agree unanimously on the apportionment or whether a majority of 





™ Bates v. Taylor, 87 Tenn. 319, 11 S.W. 266, 3 L.R.A. 316 (1888) ; People 
v. Bissell, 19 Ill. 229, 68 Am. Dec. 591 (1858) ; Mauran v. Smith, 8 R. I. 192, 
5 Am. Rep. 564 (1867). 
© Purgus v. Marks, 321 Ill. 510, 152 N. E. 557 (1926). 
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three may pass the act. The common law rule seems to be that a 
majority of any administrative commission may act for the commission 
as a whole,®! but one case on a somewhat similar constitutionally 
established commission for the review of state printing contracts dis- 
approves of this rule.** This resolution raises different questions than 
any of those suggested by the cases just mentioned, however. This 
commission is to perform a high legislative duty at the very heart of 
the governmental structure, and it is quite possible that to it the com- 
mon law rule might not apply. Even though our court renders four 
to three decisions on constitutional issues** and even though a majority 
of one legislator may enact an apportionment law at the present time, 
the court might find that the people would not delegate so important 
a duty to only three officers. 


There is also some doubt as to the advisability of including the 
chief justice on the commission. His presence might embarrass the 
court in considering the commission’s acts. 


Finally, the resolution has been amended to retain the cumbersome 
rule of requiring that all districts must follow county lines or at least 
be contained within a county. It would be impossible to create any 
district from contiguous area in two or more counties unless the coun- 
ties are completely joined in the district. The provision would render a 
completely effective apportionment almost impossible, although even 
under this requirement it is likely that an apportionment accurate with- 
in eighty per cent can be achieved. 


CONCLUSION 


The suggestions above concern the technical workings of this pro- 
posal as a piece of governmental machinery. They are suggestions 
which the authors did not contemplate as necessary. For the amend- 
ment places its reliance on publicity, the complete good faith of the 
officers of the commission, and the ability of a small and theoretically 
disinterested group of people to arrive at an equitable agreement. 
Whether it is better so to rely on these intangibles or to draw a more 
tightly knit amendment foreclosing all forseeable possibilities that re- 
apportionment might again be postponed is a question which the legis- 
lature must face in the 1951 session. It would seem, though, that since 
the resolution has a good chance of working, it would be well to adopt 





“Plymouth Coal Co. v. Pennsylvania, 232 US 531 (1913); THRoop, Pusiic OFFricers, 
§ 112; 22 RCL 456. 

™ Ellison v. Oliver, 147 Ark. 252, 227 SW 586 (1921). 

On this problem see Cushman, Constitutional Decisions by a Bare Majority of the Court, 
19 Micu. L. Rev. 771 (1921). 
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it as a constitutional amendment in its present form, even though an- 
other amendment might be more effective. 


This much is clear from this brief survey of the proposals before the 
1949 legislature: the issue is in reality between two theories of repre- 
sentation, representation by area and representation by population. 
And until either of these two opposing theories is adopted as a con- 
stitutional amendment that actually provides for taking the problem 
from the legislature’s hands, no real reapportionment will be made. 
The state has reached an impasse from which the court will not, perhaps 
cannot, extricate it, and in this situation the legislature, governed by 
self-interest, a dislike of urban rule, local pride, or by a genuine belief 
in representation by area shows no inclination of reapportioning itself. 


Very probably Joint Resolution 25A can alleviate the situation and 
through it Wisconsin may avoid the mal-representation with which 
Illinois is afflicted. It is essential, however, that action be taken in the 
near future, for failure to reapportion is habit forming, and worse than 
that, the original cause of the habit, growth of the cities, becomes greater 
and makes for more and more procrastination. 


WiLt1AaM G. Moore 
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THE PATENT AND ANTI-TRUST LAWS 
Josern P. House, Jr.* 


This will be an attempt at clarification of the fundamental. concepts 
underlying the line of United States Supreme Court cases dealing 
directly or indirectly with: 


(1) Misuse of the patent right; 

(2) The effect of such misuse on the patentee’s right to enforce his 
patent, with particular emphasis on his right to bring legal 
action against a contributory infringer. 

(3) The transformation of such misuse into a violation of the Anti- 
Trust laws. 


The Mercoid Decisions. 


The most recent and by far the most controversial cases touching 
upon these subjects are the companion Mercoid cases. No attempt 
will be made here to repeat at length what has already been said about 
the Mercoid decisions’, the attempt is rather more to distill the accumu- 
lation of views into what it hoped to be a more compact exposition. 


The fact situation of the Mercoid cases is typical and should be 
kept in mind when testing out the legal propositions involved. The 
patent owned by Mid-Continent was on the combination of a motor 
driven stoker, a room thermostat, and a hold-fire thermostat comprising 
the familiar domestic heating system. Mid-Continent was not, how- 





* Attorney, Milwaukee, Wisconsin. With Wheeler, Wheeler and Wheeler. 

*Mercoid Corp. v. Mid-Continent Investment Co. 320 U.S. 661, 64 S. Ct. 268, 
88 L Ed 376, 60 USPQ 21 (1944) and Mercoid Corp. v. Minneapolis-Honeywell 
Regulator Co., 320 U.S. 680, 64 S. Ct. 278, 88 L. Ed. 396, 60 USPQ 30 (1944). 

* The literature already built up is overvoluminous. See: Brief for the United 
States as Amicus Curiae in the Mercoid Cases reprint in 27 J.P.O.S. 150, (1945) ; 
Wood, The Tangle of Mercoid Case Implications 13 Geo. Wasu. L. Rev. 61, re- 
printed in 27 J.P.O.S. 230 (1945); Mathews, Contributory Infringement and the 
Mercoid Case 27 J.P.O.S. 260 (1945); Rich, Stuff and Nonsense in the Gov- 
ernment’s Mercoid Brief, 27 J.P.O.S. 331 (1945); Cullen, The Practical Prob- 
lem in Contributory Infringement Cases 27 J.P.O.S. 847 (1945) ; Bateman, Should 
Anti-Trust Law Penalties or Unenforceability of the Patent Monopoly be Invoked 
for Misuse of the Patent Grant 29 USPQ 16; James, Use of Patents to Control 
Unpatented Material 28 JPOS 427 (1946); Frost, Patent Infringement and the 
Public Interest 12 Geo. Wasu. L. Rev. 345, (1944) 44 Car. L. Rev. 447. See 
also 57 Harv. L. Rev. 574, 900; 42 Micu. L. R. 915; 92 U. Pa. L. Rev. 461; 15 
Geo. Wasu. L. Rev. 463. 

* A combination patent, it is to be understood, embraces only the complete assem- 
bly. No one of the unpatented elements or sub-combinations being a part thereof 
is covered by a patent claim drawn to the “combination.” 
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ever, in the business of manufacturing or installing the complete heating 
system‘, nor did it appear that any other major manufacturer manu- 
factured and installed complete heating systems. The normal and 
usual business practice was that the manufacturer of this type equip- 
ment supplied the individual components to small independent heating 
firms who assembled and installed the systems “on the site”. Thus 
nothing capable of directly infringing the patent came into being until 
the very last step of the economic transaction took place. Mid- 
Continent found itself in the perplexing position of owning a patent 
on a system of considerable value to the ultimate user®, but for all 
practical purposes being dispossessed of the value thereof by virtue 
of the impracticability of dealing by way of license with all the myriad 
independent heating and plumbing firms installing the patented system. 


In this situation Mid-Continent resorted to what it thought was the 
next best thing and entered into a license agreement with Minneapolis- 
Honeywell, a manufacturer of unpatented components, whereby Min- 
neapolis-Honeywell was to manufacture and sell the unpatented hold- 
fire switch with authority under the license to sub-license buyers of such 
hold-fire switches to practice the combination patent. Such sublicenses, 
however, were granted only to buyers of unpatented components of 
Minneapolis Honeywell manufacture. Mid-Continent was to receive 
royalty payments based soley on the sales of such unpatented hold-fire 
switches as were ultimately incorporated into a patented heating 
system®. It was the precise holding of the Mercoid decision that this 
license was an attempt to acquire a monopoly in unpatented articles 
and constituted such a misuse of the patent as to debar Mid-Continent 
from prosecuting an action for contibutory infringement against the 
Mercoid Corporation which was manufacturing and selling competing 
hold-fire switches with the intent that they be ultimately incorporated 
into an infringing heating system. 


With the foregoing as background material we may now proceed to 
a consideration of the legal problems raised. It may be helpful to 
outline briefly the approach contemplated: 
A. Contributory Infringement 
1. Legal basis 





* Mid-Continent apparently was merely the owner of the patent and was not 
otherwise interested or engaged in the heating business. 

* And which no doubt represented as much “genius” and contribution to indus- 
trial progress as any other comparable but more compact device. 

* It is not at all clear how Mid-Continent could have safely proceeded. See sugges- 
tions by Judge Magruder concurring in B B Chemical Co. v. Ellis 117 F 2d 829 
(CCA Ist 1941) and James, Use of Patents to Control Unpatented Material note 


2 supra. 





















July] COMMENTS 787 


2. Limitations — i.e., misuse doctrine 
a. Public Policy of Patent laws 
b. Public Policy of Anti-Trust laws 


B. Anti-Trust—are anti-trust laws violated by misuse of patent? 
Contributory Infringement 


The only reason “Contributory Infringement” looms so largely in 
the outline is because it is in this area that the law is most confused 
and because an action charging contributory infringement has itself 
been held to be a misuse of the patent’. 


An action for direct infringement of a patent may be brought against 
one who “makes, sells or uses” the invention (a process or apparatus 
which is covered by a patent claim). The basis for the action of direct 
infringement is statutory in that the patent statutes create a “right”® 
in the invention; the invasion of which is a tort,® redressible at law 
and equity in the Federal Courts’®. 


An action for contributory infringement of a patent is traditionally 
brought against one who manufactures and sells an unpatented item 
with the purpose and intent that this item be later assembled and 
incorporated into “the invention” covered by the patent'!. Since the 
patent statutes create no “rights” in things outside the “invention,” the 
patent statutes themselves are not the basis for the action of contribu- 
tory infringement. However, the doctrine does have a basis by 
implication in the patent statutes on the ground that infringement is 
a tort!*, and that a contributory infringer (although his act stops short 
of a direct infringement) is a species of joint tortfeaser in that his act 
is a part of a scheme or design to bring about a direct infringement?’. 


This rationale of the doctrine of contributory infringement has lately 
come in for serious examination and grave doubts as to its validity have 





*Stroco Products Inc. v. Mulbach 67 USPQ 168 (S. D. Cal—1944). 

*R. S. 4884, 35 U.S.C. 40. 

* See cases cited at 62 C.J. 1088. 

* 36 Stat at Large 1091 Sec. 24 (7) Mar. 3, 1911; 28 U.S.C. 1338. 

* Note that the intent referred to is not merely that the unpatented item be made 
a part of a more complex device, but it is essential to the action that the intent be 
that such incorporation will amount ultimately to a direct infringement. 

* See cases cited at 62 C.J. 1128. 

*See excellent discussion of legal liability of the contributory infringer by 
Mathews, Contributory Infringement and the Mercoid Case 27 JPOS 260 (1945) 
and cases cited. Wallace v. Holmes (1871) Fed. Case #17,100 is usually cited 
as the leading case. Mathews compares a contributory infringer with the man who 
provides designedly the cane with which an assault and battery is committed. See 
also Thomson-Houston Electric Co. v. Ohio Brass Co. 80 Fed. 712 (1897). 

“Infringement, whether direct or contributory, is essentially a tort and implies 
invasion of some right of the patentee,” Brandeis J. in Carbice case infra note 20. 
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been expressed'*. The Government in its brief Amicus Curiae in the 
Mercoid Case** contended that the doctrine should be completely 
abolished. The major legal objection seems based on a strict construc- 
tion of the patent statutes which, since not directly mentioning con- 
tributory infringement, are deemed not to include any remedy for a 
judicially created wrong'*. It would seem, however, that the objections 
to the doctrine are based not so much on frailty of legal basis, but 
rather on the potentiality which exists for its misuse. Of course, if it 
is ultimately decided that there is no legal foundation for (*° suit for 
contributory infringement, no further inquiry need be made as to the 
limitations on such cause of action. However, if it is recognized that 
there has been as yet no authorative decision directly abrogating the 
legal basis of the doctrine, we must of necessity proceed to a considera- 
tion of the legal limitation on its employment by virtue of the patent 
owners “misuse” of his legal rights*’. 


Enforcement of legal rights have increasingly become circumscribed 
by considerations of public policy. Thus a misuse of the patent right 
so as to violate public policy has long been held to render the patent 
unenforceable until the misuse of the patent has been discontinued and 
its “evil effects” dissipated'*. The species of misuse most commonly 
encountered is that typified in the fact situation of the Mercoid cases 
hereinbefore described. The patent owner is seeking to use his legal 
rights represented by the limited monoply in his invention granted him 
by the patent statutes to acquire a monoply, or some lesser form of con- 
trol over competitive forces, in unpatented goods'®. That such an ex- 





* See concurring opinion of Mr. Justice Black in which Mr. Justice Murphy 
concurred in the first Mercoid Case supra note 1. 

* Supra note 2. 

* Justice Black looks in vain for evidence of Congressional intent and says “In- 
stead, the chief reliance appears to be on the law of torts, a quotation from a deci- 
sion of a lower Federal Court which held that no infringement was shown and the 
writers [Justice Frankfurter in dissent] personal views on “morals ‘and ethics’. Not 
one of these references, unless it be the latter, throws enough light on the patent 
statutes to justify its use in construing these statutes as creating, in addition to a 
right of recovery for infringement, a more expansive right judicially characterized as 
a ‘formula’ of ‘contributory infringement’.” Black J., concurring in /st Mercoid 
Case supra note 1. 

“ The direct holding in the Mercoid Cases was that a patent misuse banned the 
patent owner from relief against a contributory infringer. The doctrine of con- 
tributory infringement itself was referred to only by way of dicta. 

* This unenforceability runs equally to direct and contributory infringers. See 
Bateman, Should Anti-Trust Law Penalties or Unenforceability of the Patent 
Monopoly be Invoked for Misuse of the Patent Grant 29 JPOS 16 (1947). 

” There may, of course, be a finding of misuse even when the patent owner 
doesn’t go outside the boundary of the patent claims. Thus attempts to fix prices 
of patented products beyond that reasonably necessary to effectuate the patent 
law are held violations of the public policy of the Anti-Trust acts. The latest ex- 
pression of this line of cases is United States v. Line Material Co. 333 US 287, 
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tension of the patent monoply into fields in which the patentee made no 
contribution to society, and because of which the patent gives him no 
special claim, is a misuse of the patent has been settled ever since the 
Motion Picture Patents case in 1917”°. 


These extra-patent excursions of the patent owner are deservedly 
condemmned as a misuse because of the offense to public policy; 
however, there has been some confusion as to just what expression of 
public policy has been violated. The generally accepted theory is that 
it is the public policy of the Patent law (which contemplates reward 
only for what has been “invented”) that is violated when the patent 
owner seeks to use the patent to reap where he has not sown (i.e. from 
unpatented goods ).*1 Others contend that it is the public policy of 
the Anti-Trust laws (public policy favoring free competition, and of 
which the statutory anti-trust laws are but a part) that preludes relief 
to a patentee who seeks to take from the public domain more than his 





68 S Ct 550, 92 L Ed 510, 76 PQ 399 (1948) noted in 1948 Wis. L. Rev. 544. 
Another type of situation is where the patent owner uses his patent right as part of 
a concerted plan to monopolize or restrain trade within the industry beyond any 
rights contemplated by the patent laws and in violation of the public policy of 
the Anti-Trust laws. The latest expression of this line of cases is United States v. 
United States Gypsum Co. 333 US 364, 68 S Ct 525, 92 L Ed 552, 76 USPQ, 430 
(1948). 

* Motion Pictures Patents Co. v. Universal Film Mfg. Co. 243 US 502, 37 S Ct 
416, 61 L Ed 871 (1917) which was followed in order by United Shoe Ma- 
chinery Co. v. United States, 258 US 451, 42 S Ct 363, 66 L Ed 708 (1921); 
Carbice Corp. v. American Patents Corp. 283 US 27, 51 S Ct 334, 75 L Ed 819 
(1931) ; Leitch Mfg. Co. v. Barber Co. 302 US 458, 58 S Ct 288, 82 L Ed 371 
(1938); Morton Salt Co. v. Suppiger 314 US 488, 62 S Ct 402 86 L Ed 363 
(1942) ; B B Chemical Co. v. Ellis, 314 US 495, 62 S Ct 406, 86 L Ed 367 (1942) ; 
and of course the Mercoid cases supra note 1. 

* “But the public policy which includes inventions within the granted monopoly 
excludes from it all that is not embraced in the invention. It equally forbids the 
use of the patent to secure an exclusive right or limited monopoly not granted by 
the Patent Office and which is contrary to public policy to grant.” Stone, J., in 
Morton Salt Co. v. Suppiger 314 US 488, 62 S Ct 402, 86 L Ed 363 (1942). 

The accepted test laid down by Justice Brandeis in the Carbice case (note 20 
supra) as to when the patent owner is misusing the patent in this type of situation is 
whether he is seeking to derive his profits, not from the invention on which the law 
gives him a monopoly, but from the unpatented supplies with which it is used. 


It has been suggested that perhaps the patent owner is not going outside the “‘in- 
vention” when he seeks to control such unpatented goods as are designedly produced 
for ultimate incorporation in the patented combination; that the use in the com- 
bination of the unpatented component inherently gives the patent owner a monopoly 
over such intended use even before such incorporation. Such a position would 
seem highly logical and desirable from both the merchandising standpoint of the 
patent owner and from the standpoint of public policy in encouraging invention and 
investment. However, it would further seem that such a suggestion needs be di- 
rected to a change in the statute in view of the presently accepted doctrine that 
uses per se are unpatentable and that one avoids infringement by the omission 
of one or more elements from a patent claim. In this connection consider the re- 
— of Douglas, J., and against which no dissenting voice was raised, in the Mer- 
coid case. 
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patent has given him.”? But if an anti-trust violation is requisite to 
finding a misuse, either under the common law precedents or the 
statutory provisions, the “rule of reason” must be considered?** and 
thus excursions of the patentee outside the scope of its grant which 
do not “unreasonably” restrain trade would not constitute a misuse. 
Suffice it to say that in no case has the Supreme Court given consider- 
ation to the reasonableness of the extra-patent control and thus it must 
be concluded that a mere showing of extra-patent control is enough to 
demonstrate a misuse without inquiring into the “rule of rcason”.* 


Thus far we have concluded that when the patent owner misuses 
his patent by seeking to expand his monoply beyond the boundaries 
of his invention the process of the Courts will be denied him. This is 
true whether the patentee seeks relief against a direct or a contributory 
infringer. The misuse doctrine may be loosely related to the doctrine 
of unclean hands for the sake of convenience. Conversely, if there are 
no other reasons why a court should deny enforcement of the patent,”4 
a patent owner whose hands are clean should have no trouble in obtain- 
ing relief. This brings us face to face with the fundamental conflict 





“Mr. Justice Brandeis, speaking for the Court, stated in the Carbice case that 
‘Control over the supply of such unpatented material is beyond the scope of the 
patentee’s monopoly; and this limitation, inherent in the patent grant, is not de- 
pendent upon the peculiar function or character of the unpatented material or on 
the way in which it is used.’ 283 U.S. p. 33 (8 USPQ at 213, 214). We now add 
that it makes no difference that the unpatented device is part of the patented 
whole.” See notes 33 and 44 infra. 

See (1944) 44 Cot. L. Rev. 447 note 34. Justice Brandeis in the Carbice Case, 
supra note 20, stated “The present attempt is analogous to the use of a patent as 
an instrument for restraining commerce which was condemned under the Sherman 
Anti-Trust Law in Standard Sanitary Mfg. Co. v. United States, 226 US 20, 33 
S Ct 9, 57 L Ed 107.” 

Justice Douglas in the Mercoid Case seems also to rely somewhat on the /nti- 
Trust laws upon which to hang a misuse. He said “When the patentee ties some- 
thing else to his invention, he acts only by virtue of his right as the owner of prop- 
erty to make contracts concerning it and not otherwise. He is then subject to all 
the limitations upon that right which the general law [which includes the statutory 
and common law of Anti-Trust] imposes upon such contracts. The contract is not 
saved by anything in the patent law because it relates to the invention. If it were, 
the mere act of the patentee could make the distinctive claim of the patent attach 
to something which does not possess the quality of invention. Then the patent 
would be diverted from its statutory purpose and become a ready instrument for 
economic control in domains where the Anti-Trust Acts or other laws, not the 
patent statutes, define the public policy” and in the next paragraph “But for the 
patent such restraints on trade would plainly run afoul of the Anti-Trust laws.” 
{Emphasis and bracketed matter supplied.) See also Wood, The Tangle of 
Mercoid Case Implications note 2 supra. 

1 United States v. American Tobacco Co. 221 US 106, 179-180 31 S Ct 632, 55 
L Ed 663 (1910) ; Standard Oil Co. v. United States, 221 US 1, 31 S Ct 502, 55 
L. Ed 619 (1910). 

™ Justice Roberts took pains to point this out in the Mercoid case, “This is a 
pure question of the extent of the right of exclusion conferred by the patent statute. 
It no wise involves the anti-trust acts.” 

“For example those set out in note 19 supra. 
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between the misuse doctrine and the doctrine of contributory infringe- 
ment.2° Is Justice Frankfurter accurate when he stated in his dissent 
in the Mercoid case that “appropriate occasions for relief against con- 
tributory infringement are unrelated to the circumstances which bring 
the Carbice doctrines into play.” (emphasis supplied), or are the two 
so tied together that the suit for contributory infringement is itself a 
misuse of the patent??¢ 


The Supreme Court in its official opinion in the Mercoid case gave 
no answer but merely concluded that the doctrine of contributory 
infringement was somehow impaired.”" Literally, and apart from the 
innuendos cast upon the doctrine of contributory infringement, the 
official opinion seems to bear out Justice Frankfurter’s dissent that 
“The decision is thus merely an appropriate application of what has 
come to be known as the doctrine in the Carbice case”.* Since the 
Carbice case made unclean hands an element of misuse by expressly 
distinguishing the Carbice situation from that in Leeds and Catlin v. 
Victor Talking Maching Co.” it would seem on that basis that the 
Court was not foreclosing a “clean hands” patent owner from relief. 
However neat this conclusion is, it is thrown into confusion by the 
Courts virtual overruling of the Leeds and Catlin case.*® This action, 





* Remembering that in a suit for contributory infringement the patent owner is 
necessarily seeking to enjoin or recover damages for the sale of an unpatented 
item. 

* Some Lower Fed. Courts since the Mercoid decision have adopted that view- 
point. See Stroco Products Case note 7 supra 

The basis for those decisions is, of course, that since the suit for contributory 
infringement by its very nature involves unpatented components, it is a device for 
unwarranted extra-patent control. 

™“The result of this decision, together with those which have preceded it is 
to limit substantially the doctrine of contributory infringement. What residuum may 
be left we need not stop to consider.” Douglas J, in first Mercoid case, supra 
note 1. 

* The text of the official opinion on which this statement is based is “The result 
obtains here though we assume for the purposes of this case that Mercoid was a 
contributory infringer and that respondents could have enjoined the infringement 
had they not misused the patent for the purpose of monopolizing unpatented ma- 
terial. Inasmuch as their misuse of the patent would have precluded them from 
enjoining a direct infringement (Morton Salt Co. v. G. S. Suppiger Co. supra) 
they cannot stand in any better position with respect to a contributory infringer. 
When there is a collision between the principle of the Carbice Case and the con- 
ventional rules governing either direct or contributory infringement, the former 
prevails.” Douglas J, in first Mercoid Case supra note 1. 

* 213 US 325, 29 S Ct 503, 53 L Ed 816 (1908) in which case a suit for con- 
tributory infringement against the supplier of unpatented phonograph records by 
the owner of a patent on the combination of a record and reproducing needle was 
ee For all that appeared to Justice Brandeis, the patent owner’s hands were 
clean. 

” “The rule of the Leeds and Catlin case (No. 2) accordingly must no longer 
prevail against the defense that a combination patent is being used to protect an 
unpatented part from competition.” Douglas J., in first Mercoid Case supra note 1. 
The court pointed out that at the time the Leeds and Catlin case was decided 
the misuse doctrine had not yet come into vogue. 
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however, is not as significant as it may look in view of the fact that 
the misuse doctrine was not referred to in the Leeds and Catlin case 
and if it had been, the facts were such that a misuse would have 
probably been found. Thus the language of Mr. Justice Brandeis in 
the Carbice case, based on his assumption that Leeds and Catlin was 
a “clean hands” contributory infringement case is still significant.*! 


There is, therefore, no basis in the language of the official opinion 
in the Mercoid cases for supposing that the mere bringing of a suit for 
contributory infringement by an otherwise “clean hands”** patent 
owner amounts without more to a “misuse” of the patent.** Neverthe- 
less, several lower Federal Courts have since taken this position,* 


although the majority of lower Federal Court decisions subsequent to 
the Mercoid cases have recognized the continued existence of the 
doctrine of contributory infringement.*® 

Anti-Trust Violation By Misuse 


In addition to the concepts of contributory infringement and misuse 
considered in the Mercoid cases, there has been some speculation as 





*" For amplification see Wood, The Tangle of Mercoid case Implication 13 Gero. 
Wasu. L. Rev. 61, reprinted in 27 JPOS 230 at page 238 note 30. 

* Such a worthy patent owner would have entered no license agreement where- 
by royalties are based on sales of unpatented items (Mercoid Case), and he is 
otherwise in no way seeking to derive his profit from sales of anything outside the 
boundaries of his patented invention. See James, Use of Patents to Control Unpat- 
ented Material, supra note 2, as to what a patent owner who is also in the business 
of selling unpatented components must do to qualify. 

*It is suggested by Wood (note 31 supra) that since it was assumed by the 
court in the Mercoid Case that the hoid fire switch sold by Mercoid was capable 
of no other use than an infringing one, and since it is his position that in such 
a case the patent already prevents the sale of the article in question (illegal sale per 
se) therefore the patent owner is not extending his patent right because he already 
has the right (moral and economic) to stop such sale; then, if the Supreme Court 
had this in mind, its statement that the doctrine of contributory infringement was 
impaired may support the contention that the mere bringing of the action is a mis- 
use of the patent. This approach, however, seems more in the realm of speculation 
than of reality. See note 21 supra. 

It has been pointed out that a certain inconsistency exists in the Court’s reason- 
ing that the license from Mid-Continent to Minneapolis-Honeywell constituted 
a misuse. Since Mercoid was assumed by the Court to be a contributory infringer, 
Mercoid could have properly been licensed by Mid-Continent in settlement of the 
infringement. It is argued that this would duplicate the license between Mid- 
Continent and Minneapolis-Honeywell and that if one is not an abuse, neither should 
the other be an abuse. The only possible ground for distinction seems to be in 
the terms of the licenses, it being remembered that the license with Minneapolis- 
Honeywell included a restrictive sub-license. If such a sub-license is absolutely 
essential to profitable merchandising of the invention, then an abuse would neces- 
sarily be committed in both instances and the only recourse of the patent owner 
would seem to be to the Congress. See note 44 infra. 

“See analysis of cases subsequent to the Mercoid Cases in 15 Geo. Wasu. L. 
Rev. 463 (1947); and particularly Stroco Products Inc. v. Mulbach note 7 supra. 

* See note 34 supra. 
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to whether the cases may not provide a basis for the contention that 
a mere misuse of the patent will, wihout more, constitute such a 
violation of the statutory anti-trust laws so as to invest one “injured 
thereby” with a right to “damages” and an “injunction” in addition to 
immunity from prosecution as either a direct or contributory infringer.*® 
The determination of the question would seem to depend on whether 
the conduct of the patent owner, which is in violation of the public 
policy of the patent law (misuse), also constitute a violation of the 
Anti-Trust law.*7 


There are two theories on which such liability may be predicated. 
The per se theory, which seemed to have been hinted at by Justice 
Douglas in the Mercoid cases, is founded on the following rationale: 
Because the patent owner occupiies such a strategic position (by 
virtue of his possession of a Government granted monopoly) he has 
great power to impair the operation of competitive forces (he may 
push his patent rights to evil consequences). Thus any overreaching 
by the patent owner brings into play all the susceptibilities to abuse 
peculiar to the favored position of the patent owner. Because of this 
potentiality, public policy (taking an “all or nothing at all” attitude) 
decrees that any extension of the patent beyond the grant authorized 
by the patent statutes is per se a violation of the public policy of the 
Anti-Trust laws.*® The more traditional approach is that known by 
the shorthand title “rule of reason”. The mere existence of extra-patent 
control does not inevitably create such restraints on competition as 
violate the public policy of the Anti-Trust laws. There must be a 
factual showing that the patent owner is actually using his “patent 
right” so as to violate the Anti-Trust laws.*® 


A choice between these rival philosophies depends on consideration 
beyond the scope of this note. It has been pointed out that the per se 
theory is an oversimplification*®, and that if certain controls over com- 





* See Bateman, Should anti-trust law Penalties or Unenforceability of the Pat- 
ent Monopoly be Invoked for Misuse of the Patent Grant, 29 JPOS 16 at p. 60. 
The principal case so holding thus far is Landis Machinery v. Chaso Tool Co. 
141 F 2d 800, 61 USPQ 164 CCA 6th 1944). 

* See OprpeNHEIM, CASES ON FEDERAL ANTI-TrusT Laws (1948) at page 482 
et seq which is the source of much of what will be said here. 

“This approach is evolved from the statement of Justice Douglas in the 2nd 
Mercoid Case note 1 supra that “The legality of any attempt to bring the un- 
patented goods within the protection of the patent law is measured by the Anti- 
Trust law and not by the Patent law.” 

* Cases applying the “Rule of Reason” are legion; see for example FTC v. Sin- 
clair Refining Co. 261 US 463, 43 S Ct 450, 67 L Ed 746 (1923). See also note 23a 
supra. 

“See note 37 supra. 
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petitive forces by “non-patent” property owners, if not “unreasonable” 
are permitted, it is purely arbitrary to refuse to similiarly treat “patent” 
property owners. On the other hand our law is not entirely free from 
arbitrary rules adopted for convenience.*! The question as to whether 
this is an appropriate occasion for the adoption of the arbitrary per se 
rule remains unanswered. 


Conclusion 


Although conclusions are difficult to draw after so brief a study it 
would seem that the Mercoid cases, properly considered, represent a 
struggle to draw the line defining the areas in which a patent owner 
may safely exploit his combination patent. It would seem that a patent 
owner who scrupulously keeps his hands clean,‘? by adjusting his 
merchandising methods so as to exploit his patent only within the 
boundries of its claims, may successfully preserve his exclusive rights 
as against even contributory infringers. If the economic cost of so 
merchandising overbalances the advantages to be gained from the 
exploitation of the combination patent, perhaps the public policy 
expressed in the promotion of “progress of science and useful arts”** 
needs further congressional definition.** 


Corrective legislation should be directed to promote the public inter- 
est by preserving to the inventor the fruits of his invention regardless 
of the paucity of formalized claim language. The inventive step for- 
ward must be rewarded whether it be a unitary structure sold as such, 
or a combination, the unpatented components of which are salable only 
piece-meal to be later embodied into the invention at a more remote 





“ One such is that illustrated in United States v. Trenton Potteries Co. 273 US 
392, 47 S Ct 377, 71 L Ed 700 (1926) holding that agreements to fix prices are 
unlawful per se under the Sherman Act regardless of the reasonableness of the 
prices established. 

“See note 32 supra. 

“U.S. Const. Arr. I §8 (8). 

“For example H R 3866, introduced Mar. 29, 1949, by Representative Cel- 
ler, and referred to the Committee on the Judiciary, would define contributory in- 
fringement, make a contributory infringer liable as an infringer, and would pro- 
vide that a patent owner shall not be “denied relief or deemed guilty of misuse 
or illegal extension of the patent monopoly because he has done one or more of 
the following: 

(a) Derived revenue from acts which if performed by another without his con- 

sent would constitute contributory infringement of the patent. 

(b) Licensed or authorized one or more persons to perform acts which if 
performed without his consent would constitute contributory infringement 
of the patent. 

(c) Sought to enforce his patent rights against infringement or contributory 
infringement.” 

See also S. 2518 introduced Aug. 31, 1949 by Senator Wiley. 
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stage of the economic transaction. The inventors contribution to society 
is the same in either case, both should receive the same stimulus from 
the patent grant.*® 





“It is not here urged that a misuse of the patent such as exemplified in the 
Carbice case be condoned. That case involved the clear attempt of the patent 
owner to tie the sale of unpatentable and consumable supplies to his invention. 
It is believed that the patent could have been drafted with claims readable on the 
container alone, thus enabling the patent owner to reap the reward consummate 
with his contribution at the initial and easily controllable stage of the economic 
transaction. What is urged is that some way be provided whereby the patent law 
will stimulate by its reward the invention and commercialization of combinations, 
the unpatentable components of which must be merchandised piece meal and 
undominated by any presently allowable patent claim. 











NOTES 


CONTRACTS—RECOVERY BY PLAINTIFF IN DEFAULT ON 
CONTRACT FOR SALE OF PERSONALTY. The right of one who 
has materially broken his contract without legal excuse, to recover for 
benefits conferred on the other party by his part performance was dis- 
cussed in the recent case of Stewart v. Moss.’ 


The purchaser of a logging truck and trailer paid $500 earnest money 
and part payment under the contract. The only evidence of the con- 
tract was the receipt for the down payment, and it was silent as to 
the date of delivery. It specified, however, the amounts and dates of 
future installments to be made until the total price of $5500 was paid. 
When the second $500 payment became due, the purchaser, in pur- 
suance of an alleged subsequent oral agreement, paid an additional 
$2000 in order to secure possession of the truck and trailer. The pur- 
chaser needed possession to raise money for the remaining payments 
by offering the truck as security, and the seller was aware of this fact. 
The seller accepted the $2500 second payment, but then refused to 
deliver possession, claiming that an existing chattel mortgage on the 
property prevented him from doing so.” The chattel mortgage debt was 
more than $3600. The seller, however, did not use the $3000 that the 
purchaser had already paid, or any part of it, in satisfying the mortgage. 


When the seller did not deliver the purchaser halted payments, sued 
for the $3000 already paid, and recovered that amount on the theory 
of quasi-contract.? Although it seems that the seller was in default 
because of his failure to deliver the truck and trailer, the court did not 
decide the case on that basis, but on the theory that plaintiff was en- 
titled to recover although himself in default. 


The question of the right of a defaulting plaintiff to recover for 
benefits he has conferred is met in many types of contracts. When he 
has paid money, however, the benefit is most easily perceived and 
computed. There are three positions taken by the cases with regard 
to claims by defaulting plaintiffs for restitution of benefits which they 





: Wash. , 192 P. 2d 362 (1948). 








* Defendant alleged that plaintiff knew of the existence of the chattel mortgage at 
the time the contract was formed. The court apparently leaned toward plaintiff's 
statement that he had not known of its existence at that time, which seems more 
credible, but the court did not expressly uphold piaintiff’s allegation. 

* There was no showing of any damages to the seller. 




















have conferred. Some cases deny any recovery by the defaulting plain- 
tiff.* Others allow recovery of the net benfits which he has conferred 
regardless of the character of the breach.® The third group of cases 
allows the plaintiff to recover when his breach is non-wilful, but denies 
recovery when his breach is wilful.® 


It would seem that uniform application of the rule that a defaulting 
plaintiff may not recover would discourage persons uncertain of their 
ability to perform from undertaking contract obligations. However, 
in cases like the one under discussion, where the breach consists of a 
failure to pay installments, and the installments paid are more than 
the seller’s acual loss due to the breach, the application of this rule 
would determine the seller’s compensation for the buyer's breach solely 
by how many installments have been paid. It may be seen that this is 
a highly uncertain measure of compensation, bearing no necessary 
relationship to the seller’s actual loss,” and often resulting in his unjust 
enrichment. 


The view allowing a defaulting plaintiff recovery in every case is 
based on the idea that the retention of benefits by the defendant for 
which he has not paid value amounts to an unjust enrichment. If these 
retained benefits are in excess of the damage which the defendant has 
suffered, it is argued, it seems more nearly in accord with the usually 
accepted objects of contract law to allow plaintiff recovery regardless 





‘Hansbrough v. Peck, 5 Wall. 497, 18 L. ed. 520 (1866); Arkelian v. National 
Bank of Visalia, 103 Cal. App. 764, 284 Pac. 933 (1930); Bell v. Lammon, 51 
N. M. 133, 179 P. 2d 757 (1948) ; Supreme Cigarette Service v. Natoli, 76 N. Y. 
S. 2d 600 (New Rochelle City Court, N. Y. 1948) ; 6 Pacez, Contracts 5746 (2d 
ed. 1922); 3 Wittiston, SALES 320 (Rev. ed. 1948) ; 5 Wi.urston, CONTRACTS 
4127 (Rev. ed. 1937). The majority of cases seem to deny recovery, although few 
give any emphasis to the reasons for plaintiff’s default. 

The recovery of installments paid by a defaulting vendee is commonly denied 
in contracts for the purchase of real estate. 6 Pace, Contracts 5747; 3 WILLISTON 
Contracts 2225; Corbin, The Right of a Defaulting Vendee to the Restitution of 
Installments Paid, 40 Yate L. J. 1013 (1931) 

* Recovery by a defaulting buyer was allowed (with little emphasis on the charac- 
ter of his breach) in Hiskock v. Hoyt, 33 Conn. 553 (1866) ; Sabas v. Gregory, 91 
Conn. 26, 98 Atl. 293 (1916); Foster v. Warner, 42 Idaho 729, 249 Pac. 771 
(1926) ; Humphrey v. Sagouspe, 50 Nev. 157, 254 Pac’. 1074 (1927) ; 6 Pace, 
Contracts 5755. 

*In cases where recovery of payments is sought by a: -defaulting buyer’ of per- 
sonalty, few cases are found which emphasize the wilfulness of plaintiff's breach. 
Buyer “arbitrarily” rejected cotton and was denied recovery of advance. payments, 
iets Cotton Co-op Ass’n v. Byrne, 58 Cal. App.- 2d 340, 136 P. 2d 359 

(1943) ; Breach emphasized to be wilful, Moore v. Mosher, Cal. App. 
198 P. 2d 714 (1948); breach found to "be due solely to plaintiff's fault, Burns v. 
Hunter, 126 Kan. 736, 271 Pac. 398 (1928); 6 Peay ConTRACTS 5749; 5 Wi- 
LISTON, CONTRACTS 4118-4119. 








‘ 


* Note, 22 Inu. L. Rev. 315 (1927). 
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of the wilfulness or non-wilfulness of his breach;® i.e., defendant should 
receive damages for the actual loss occasioned him by the plaintiff's 
breach, rather than punitive damages. Allowing recovery in every case, 
whether the breach is wilful or not, would of course be least effective 
in deterring the formation of contracts by those who might later violate 
their terms, or in deterring wilful breach after the contract is formed. 
Under this policy, however, the necessity of paying damages would 
continue to act as a deterrent to breach.® 


The distinction made upon the basis of wilfulness has wide support 
including that of the Restatement of Contracts.1° The reasons usually 
given for refusing recovery because of the wilful character of the 
breach are the public policy which discourages such disrgeard for con- 
tract obligations and which insists that courts should not be used by 
wilful contract-breakers as instruments for avoiding the full conse- 
quences, under their contracts, of wilful breach.'! Denial of recovery 
only in case of wilful breach would tend to discourage the formation 
of contracts only by those who see a possibility at the time of their 
formation of later wilfully violating their terms. Certainly the applica- 
tion of the distinction based on wilfulness would discourage breach 
after the contract had been formed. 


The different results in cases of this type, and the reasons given in 
their support, show differences of opinion among courts and writers 
as to what is the best public policy. Often what is the best public 
policy seems to be assumed without attempt at demonstration or proof. 
It may be suggested that a thorough knowledge of the economic effects 
of the different rules, as well as of accepted principles of law, is neces- 
sary to such proof. 


The decision in the instant case apparently was based in part on the 
consideration that plaintiffs breach was non-wilful. This would tend 
to place the case in the group allowing recovery of payments by a de- 
faulting plaintiff when his default is not wilful. 


It seems that the same result might have been reached in Stewart v. 
Moss, and the confusion in the law of recovery by a defaulting plain- 
tiff avoided, by applying the provisions of the Uniform Sales Act, in 
effect in the state of Washington since 1926. By its terms the statute 





; ia 317. This argument was advanced by the author of the note. 
id. 
* RESTATEMENT, Contracts §357 (1) (a) (1932). For an argument in sup- 
port of the wilfulness distinction see Note, 24 Cox. L. Rev. 885 (1924). 
* Woopwarp, Quasi Contracts 265, 272 (Ist ed. 1913). 
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creates an implied warranty of title.1? If plaintiffs seemingly more 
credible testimony were believed, that he did not know of the existence 
of the chattel mortgage at the time the contract was made, there would 
be a breach of the statutory warranty. Plaintiff then would have the 
right to rescind.’* A warranty of clear title in the case of sales of per- 
sonal property, where the seller is in possession of the goods, is also 
implied at common law."* 


The court stated that “the preponderance of credible evidence” 
showed that plaintiff's payment of an additional $2000 on the date for 
the second part payment was to secure possession of the truck and 
trailer.15 The seller might have been declared in default because of 
his failure to deliver possession in accord with this agreement. If the 
agreement were regarded as a modification of the original contract, 
the seller broke his implied warranty “that in the case of a contract to 
sell he will have a right to sell the goods at the time when the property 
is to pass . . .” (It will be remembered that defendant alleged he 
was unable to make a delivery before the existing chattel mortgage had 
been satisfied.) Plaintiff in that case also would have the right to 
rescind under the Sales Act. 


The decision reached in Stewart v. Moss clearly seems to be one that 
does justice between the parties. It is based, however, on legal grounds 
over which there is much conflict, and in which questions of public 
policy apparently need further clarification. In view of this, and of 
the several alternative grounds upon which the decision might have 
been based, it seems doubtful that it is a precedent that ought to be 
followed in regard to quasi-contractual recoveries. 

CuarLes W. CAMPBELL 





*7 Rem. Rev. Stat. oF WASHINGTON §5836-13; Wis. Stats. (1947) §121.13. 
(Implied Warranties of Title.) In a contract to sell or a sale, unless a contrary 
intention appears, there is— 

(1) An implied warranty on the part of the seller that in case of a sale he 
has a right to sell the goods, and that in the case of a contract to sell he will 
have a right to sell the goods at the time when the property is to pass; . . 

(3) An implied warranty that the goods shall be free at the time of the ‘sale 
from any charge or encumbrance in favor of any third person, not declared or 
known to the buyer before or at the time when the contract or sale is made. 

*7 Rem. Rev. Stat. oF WASHINGTON §5836-69; Wis. Stats. (1947) §121.69. 
(Remedies for Breach of Warranty.) (1) Where there is a breach of war- 
ranty by the seller, the buyer may, at his election— 

(d) Rescind the contract to sell or the sale and refuse to receive the goods, 
or if the goods have already been received, return them or offer to return 
them to the seller and recover the price or any part thereof which has been paid. 

* Argens v. Whitcomb, 20 Wash. 2d 371, 147 P. 2d 501 (1944); Edgerton v. 

— 66 Wis. 124, 26 N.W. 748, 28 N.W. 408 (1886); 1 Witutston, SALEs 

*___ Wash. ——, 192 P. 2d 362, 368 (1948). 
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CONTRACTS — SPECIFIC PERFORMANCE OF CROP CON- 
TRACTS. Plaintiff in a first action has sued two defendants to compel 
specific performance of a contract to grow and deliver carrots, and in 
a second action sued a third person to enjoin him from selling carrots 
purchased from the other two. The Circuit Court of Appeals of the 
third circuit found the contract so one-sided in favor of the plaintiff- 
canner that it refused equitable relief. 


By a written contract Harry and George Wentz agreed to sell to 
the Campbell Soup Company all the Chantenay red-cored carrots 
grown on fifteen acres of their farm, The carrots were to be delivered 
to the Campbell plant in Camden, New Jersey, prices for the carrots 
to range from $23 to $30 per ton, according to the time of delivery. 
The contract contained several terms extremely partial to the canner, 
including one stipulation excusing the Campbell Company from accept- 
ing the carrots under certain circumstances and under those same 
circumstances prohibiting the grower from selling the carrots elsewhere 
without the consent of the Campbell Company. 


The Wentz brothers harvested approximately 100 tons of carrots 
from the contract acreage. In January, carrots being virtually unob- 
tainable elsewhere, the Wentzes told an agent of the plaintiff that 
they would not deliver their carrots at the then contract price of $30 
as the current market price was at least $90 per ton. The Wentzes 
sold 62 tons of the carrots to the defendant Lojeski, a neighboring 
farmer, who resold about 58 tons on the open market. The Plaintiff 
purchased about half of these carrots and on January 9, 1948, suspecting 
that Lojeski was selling “contract carrots”, refused to purchase more. 
The two actions were then begun, one against the Wentz brothers for 
specific performance of the contract, and the other against Lojeski to 
enjoin further sale of the carrots. The District Court denied equitable 
relief on the grounds that the plaintiff failed to establish that the carrots 
were unique goods and therefore the remedy at law was inadequate. 
The Circuit Court of Appeals affirmed, holding that even though the 
remedy at law might be inadequate, the contract under which the 
action was brought was too harsh to be enforced in a court of equity. 


In discussing the adequacy of the legal remedy of the plaintiff, the 
court failed to mention any of the cases which granted specific per- 
formance of crop contracts previously. Among this group of cases 





*Campbell Soup Co. v. Wentz, Campbell Soup Co. v. Lojeski, 172 F. 2d 80 
(C.C.A. 3rd 1948). 

*72 N.J.Eq. 831, 66 A. 935 (1907). 

*72 N.J.Eq. 831, 833, 66 A. 935, 936 (1907). 
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perhaps the most notable is that of Curtice Bros. Co. v. Catts.? 
Although this case was decided a few days before the effective date 
of the Uniform Sales Act, a comparison of the language in the Curtice 
case with that of the principal case reveals that the Sales Act may not 
have effected a change in the law of New Jersey. The court in the 
Curtice case was dealing with a contract to grow and deliver tomatoes 
which the grower had breached. The court in decreeing specific pre- 
formance of the contract made the following statement:* 


The condition which occasions the irreparable injury by reason of 
the breaches of the contracts in the inability to procure at any 
price at the time needed and of the quality needed, the necessary 
tomatoes to insure the successful operation of the plant. If it 
should be assumed as a fact that upon the breach of contracts of 
this nature other tomatoes of like quality and quantity could be 
procured in the open market without serious interference with the 
economic arrangements of the plant, a court of equity would 
hesitate to interfere; but the very existence of such contracts 
proclaims their necessity to the economic management of the 
factory. 


The Circuit Court of Appeals in the principal case clearly felt bound 
by these standards for the measuring of the adequacy of the legal 
remedy, and there is no intimation that the canner ipso facto would 
be given equitable relief. 


This case is important because of the discussion of the contract 
provisions and their relation to specific performance. The law in this 
particular field has been confused by the application of the outmoded 
doctrine of mutuality. This term used by itself is so very vague and 
ambiguous as to mean little or nothing, especially where mutuality of 
obligation, of performance and of remedy have not been carefully dis- 
tinguished. Underlying the equity decisions, however, is the idea that 
the contract must provide a basis for a fair, enforceable decree. The 
agreement must not only be legally sufficient, but it should also contain 
other elements which indicate that the party seeking equitable relief 
has himself acted fairly.» The emphasis of the courts on equitable con- 
duct leads one to the conclusion that the doctrine of mutuality may 





*Ciark, Principtes or Equity 220 (1928); 6 Pace, Contracts 5839 (2nd Ed. 
1922); ResTtaTeMeNnT, Contracts §372 (1932) Wausu, Eguity 343 (1930); 
49 Am. Jur. 48; 58 C.J. 865. 

°4 Pomeroy, Equity JurtsPRUDENCE 1042 et seg. (5th Ed. 1941) ; 58 C.J. 951; 
Droppers v. Hand, 208 Wis. 681, 242 N.W. 483 (1932). This idea was repeated 
in Pelikan v. Spheeris, 252 Wis. 562, 32 N.W. 2d 220 (1947); Rust v. Conrad, 
47 Mich. 449, 11 N.W. 265 (1882). 
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consist in a great measure of a certain standard of fairness.* If this 
premise is correct, then the Circuit Court of Appeals has commendably 
faced the issue squarely in the principal case without complicating the 
decision by resorting to the usual ambiguous mutuality arguments. The 
statement by the court that the agreement was a “hard” or harsh con- 
tract is more specific than a similar comment that the contract lacked 


mutuality. 


What then is a hard contract? From the language of the decision it 
is not clear what the attitude of the court would be toward a conract 
as partial as the one in the Campbell Soup case but which, at the same 
time, omitted the clause requiring the canner’s consent to sell the crop 
elsewhere—which clause the court in the principal case found objection- 
able. And what would be the result under an agreement which was 
fair enough for the most part but which contained the “consent” clause? 
The decision gives no definite answer as to which provision or provi- 
sions, taken singly, create a contract unenforceable in equity. The 
court simply concluded that the total effect of all of the pro-canner 
provisions in the contract was to make it unenforceable in equity. 


If canner decides that a right to specific performance is of value to 
him, he must necessarily consider the above questions and others like 
them when drafting his form of canner-grower contract. It is in this 
phase of the canner-grower relations that the principal decision may 
have its greatest effect. 


Twice the court stated that the contract was not illegal. Conse- 
quently, the contract may be enforced at law.’ The contract may prove 
to be adequate for minor defects in the grower’s performance such as 
lack of the required care in planting and tending the crop. But how 
will the damages be measured in a situation similar to the principal 
case? The losses to the canner in terms of overhead cost, direct labor 
costs, prospective profits, etc., will be exceedingly difficult if not im- 
possible to prove.* A contract which cannot be enforced in equity may 
serve no useful purpose. 





*The mutuality cases dealing with infants, married women, incompetents or 
contracts concerning which there has been sharp practice, etc., seem to have this 
common denominator. The incidents discussed in 4 Pomeroy, Equity Jurispru- 
DENCE 1042 et seg. (5th Ed. 1941) reaffirm this conclusion. See also 5 Wis. L. 
Rev. 510, 515 (1930) ; 28 Cau. L. Rev. 492, 507 (1940). 

"6 Pace, Contracts 5793 (2nd Ed. 1922); 5 Witiiston, Contracts 3989 
(teaa) 1937) ; 25 R.C.L. 206; Rust v. Conrad, 47 Mich. 449, 11 N.W. 265 
( . 

* The accounting and bookkeeping methods used by the canner may be important 
factors in determining whether the damages may be measured with the degree of 
certainty required in a court of law. It apparently is a well settled rule in Wis- 
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This decision makes a timely contribution to the crop contract field in 
two different respects; it reaffirms the past decisions granting specific 
performance and points out that many of the present day contracts may 
be unenforceable in a court of equity. It may also prove to be a yard- 
stick against which the Wisconsin canners will measure their contracts. 
The striking lack of uniformity in this field has been pointed out be- 
fore.® While it is recognized that absolute uniformity in these contracts 
may be impossible to attain and in itself may not be desirable, the 
present situation is not conducive to an orderly development of the law. 
Some of the clauses now used might prevent the canner from enforcing 
an otherwise recognized and justifiable equitable right. 


The solution seems to lie in the discarding or revising of some of the 
provisions presently employed. While on the face of it this would seem 
to entail a sacrifice of the canner’s interests, actually in many cases this 
would not be true. Some of the clauses now used are not regularly 
enforced and their use could be discontinued.’° Corresponding rights 
could be granted to the grower where in some cases only the rights of 
the canner are now specifically mentioned.11 A revamping of some 
clauses would make them appear less arbitrary and would bring them 
in line with the judicial construction of their effect.!* It is to the interest 
of the canner not to place too great a strain on his relations with the 





consin that under certain circumstances past profits will be allowed to be shown 
as a basis for future profits. Huebner v. Huebner, 163 Wis. 166, 157 N.W. 765 
(1916). Damages need be estimated only with a reasonable degree of certainty: 
Buxbaum v. G.H.P. Cigar Co. 188 Wis. 389, 206 N.W. 59 (1925); Milwaukee 
Coke & Gas Co. v. Central Wisconsin Supply Co., 183 Wis. 396, 197 N.W. 180 
(1924). However, the courts generally do not allow damages for good will. 
Mitchell v. U.S., 267 U.S. 341, 45 S.Ct. 293, 69 L.Ed. 644 (1925). There is no 
legal remedy when the canner has bound himself with contracts to retailers and a 
cessation of operations would force him to breach these contracts. The “unique 
goods” doctrine stated in the principal case has often been utilized as a means of 
obtaining equitable relief. 

°1948 Wis. L. Rev. 413. 

* Many of the standards of grading are not regularly observed nor do the can- 
ners always hold the grower to his obligation to furnish labor for pitching and 
stacking vines. Clauses dealing with seed charges are not consistently enforced and 
it must be noted that their appearance in the “bailment” type of contract seems 
especially incongruous. Any clauses tending to set up for the grower what appears 
to be an unduely high standard of performance as contrasted with the canner’s 
obligations should be avoided. 

* Provisions excusing the canner from performing if fires, strikes, etc., should 
occur are commonly used. The grower’s right to the same protection in case of a 
crop failure has been neglected. Rights of entry to the canner’s premises, or rights 
to cancel the contract before planting are usually not accorded to the grower, 
although corresponding rights are granted to the canner. 

™See 3 Wituiston, Contracts 1943 et seq. (Rev. Ed. 1937) for a discussion 
of promises which are conditional on satisfaction. REsTATEMENT, Contracts §265 
(1932); 1948 Wis. L. Rev. 413, 425. 
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grower and there seems to be no reason why this interest cannot also 
be manifested in the contract. 

While there is no definite assurance that the Wisconsin courts would 
take an identical position on the construction of clauses similar in effect 
to those in the principal case, their approach to the problem would be 
based on the recognized equitable standards.'* The Wisconsin deci- 
sions should not be adverse to the canner if he will examine his contract 
beforehand in the light of this case. If the end result is desirable, then 
the suggested means which may be necessary to attain it are justified. 


Rosert F. WrzOSEK 





DOWER-—VALIDITY OF POSTNUPTIAL CONTRACTS AS A BAR 
TO-—In the recent case of Estate of Nickolay,’ holding that a postnuptial 
contract would serve as a bar to dower, the Wisconsin Supreme Court 
has announced a policy that apparently overrules the earlier decisions 
on the subject. The result may be of some importance to those inter- 
ested in estate planning where the following type of problem is en- 
countered: Mr. A desires to set up a testamentary trust to provide for his 
family, but is troubled by the fact that under the Wisconsin Statutes? 
his wife may reject any devise made in his will and elect her dower 
interest in its place. It is quite conceivable that such an election could 
destroy the effectiveness of the entire trust plan.* The question is then 
reduced to the following: Is there any procedure by which Mr. A can 
be assured that Mrs. A will accept the provision made for her in his will 
rather than her dower rights? 


Historical Development 


A brief survey of the development of this phase of the law may be of 
some help in understanding the problem. Under the early common law 





* The Wisconsin Supreme Court in Welch v. Chippewa Sales Co., 252 Wis. 166, 
31 N.W. 2d 170 (1948) held that section 68 of the Uniform Sales Act was a 
restatement of the equity standards. In Cities Service Oil Co. of Wisconsin v. 
Kuckuck, 221 Wis. 633, 267 N.W. 322 (1936) the court refused specific per- 
formance on the grounds that the contract was too harsh to merit equitable relief. 


*249 Wis. 571, 25 N.W. 2d 451 (1946). 

? Wis. Stats. (1947) 233.13. “If any lands be devised to a woman or other 
provision made for her in the will of her husband she shall make her election 
whether she will take the land so devised or the provision so made or whether she 
will claim the share of his estate provided in section 233.14 . . .” 

*A note in 24 Iowa L. Rev. 714 contains a discussion of the problems that can 
arise if the widow elects her dower in place of the provision made in her husband’s 


will. 
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nearly all land was held under uses, and as such the widow had no 
dower right in land held merely to the use of her husband since the 
incidence of dower attached only to the land of which her husband was 
seized.* Thus in order to protect the prospective bride, it became cus- 
tomary for her father to arrange with the groom-to-be to have some 
interest in his land transferred to the bride or to the husband and wife 
in joint tenancy, or jointure.’ In this manner the wife would be assured 
of receiving some property upon the death of her husband. This seemed 
to be the general procedure until the Statute of Uses in 1535.° Since the 
general purpose of this statute was to give the legal title in land to the 
person having the beneficial inteerst, it would follow that a wife having 
been given a settlement before marriage could now claim dower in addi- 
tion, and in effect receive a double settlement. To guard against such 
a possibility the statute itself provided that jointure would serve as a 
bar to dower. To qualify as jointure it was necessary that the following 
type of interest be given to the wife:* 


1. The estate must commence immediately upon the death of the 
husband. 

2. The interest must be for the life of the wife, at least. 

8. The interest must be in the name of the wife, and not in trust 
for her. 

4. The conveyance must be made, and expressed to be, in satis- 
faction of her whole dower 

5. The conveyance must be made before marriage. 


While these represented the requirements if jointure were to be 
enforced at law, equity recognized a jointure, in absence of the complete 
legal requirements, based upon the theory of a contract between the 
parties. The consideration for such an agreement could be almost 
anything, not necessarily being restricted to a land settlement;® but 
there was a strict requirement that there be no fraud on the part of 
the husband; the contract being regarded with the most rigid scrutiny 





a Reat Property §346 (Abridged ed. 1940). 
id. 

°27 Hen. VIII, c. 10 (1535). 

"Co. Litt. *36b; 2 BL. Comm. *137; 4 Kent Comm. *54; 1 Crutse, Dic. Trt. 
7, ¢. 1, sec. 22, 23. 

* Caruthers v. Caruthers, 4 Bro. Ch. 500, 29 Eng. Rep. 1010 (1794); Drury v. 
Drury, 2 Eden 39, 28 Eng. Rep. 810 (1760); Andrews v. Andrews, 8 Conn. 79 
(1830) ; O’Brien v. Elliot, 15 Me. 125, 32 Am. Dec. 137 (1838) ; Stilley v. Folger, 
14 Ohio 610 (1846). 

*Hannon v. Hannon, 46 Mont. 253, 127 Pac. 466 (1912); Shaw v. Boyd, 5 
S. & R. (Pa.) 309, 9 Am. Dec. 368 (1819). Wis. Strats. (1947) §233.11. “Any 
pecuniary provision that shall be made for the benefit of an intended wife and 
in lieu of dower shall, if assented to as provided in section 233.10, bar her right 
of dower in all the lands of her husband.” 
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by the courts.1° However, even in equity it was required that the 
prospective bride consent to the agreement before marriage. 


Thus, while it seemed well settled that the wife may be barred by 
some type of antenuptial settlement, at least in equity if not at law, 
the question of the validity of postnuptial contracts for the same pur- 
pose presented another problem. Under the common law these con- 
tracts were invalid for the reason that a wife could not contract with 
her husband.'!. However, in the majority of American jurisdictions, 
postnuptial contracts have now been valid since the passage of the 
so-called married womens acts.!* These acts permit married women 
to contract as if a “feme sole,” and have been generally interpreted as 
also giving a wife the power to bar her dower by contract with her 
husband.!* Other states have reached the same result by applying the 
principles of estoppel and equitable election,’ while still others re- 
quire the intervention of a trustee on behalf of the wife in order to 


assure a fair dealing in every respect.'® 
Wisconsin Legislation 

In Wisconsin it would appear that the complete answer to the 
problem is to be found in sections 233.12 and 233.13 of the Wisconsin 
Statutes. The former provides that if any jointure or pecuniary pro- 
vision is made after marriage, the wife has an election upon the death 
of her husband between the provision and dower; and the latter 
section gives the widow her election between any provision made in 
her husband’s will and dower. Taken together these would seem to 
indicate that a postnuptial agreement has merely the effect of putting 
the widow to her election, and this is precisely the conclusion reached 
in the early decisions construing these sections. 


The leading case is Wilber v. Wilber,'® which arose out of the claim 
by a widow to recover the family homestead and have dower assigned 
in other land owned by her husband during his lifetime. The defense 
was to the effect that the wife had contracted with her husband, on 





*17 Am. Jur. 724; 74 A.L.R. 550; Estate of Koeffler, 215 Wis. 115, 254 N.W. 
363 (1934) (holding to the effect that a presumption of fraud may arise if the 
prospective husband obtains a release from his intended wife where the considera- 
tion is manifestly inadequate). 

“26 Am. Jur. 914; 19 C.J. (Dower) 153; 28 C.J.S. (Dower) 56; 74 A.L.R. 
646; 49 A.L.R. 550. 

749 A.L.R. 116. Cases are collected from fourteen states as representing this 
view. 
* Ibid. at 122. Cases are collected from nine states as representing this view. 
* Ibid. at 146. Five states have followed this reasoning. 
Ibid. at 143. Mass. and N.Y. so require a trustee. 
*52 Wis. 298, 9 N.W. 163 (1881). 
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the day that his will was drawn, to release all rights that she then had 
or might subsequently acquire in his estate for the consideration of 
$500. The husband then recited in his will that she was to receive 
nothing because of the release. However, the court held the contract 
to be null and void; and that the widow had the right to her dower 
interest as defined by statute. In arriving at this decision, it was 
stated that the wife has an inchoate interest in her husband’s lands 
which does not become vested until his death;17 and that the wife 
cannot release this interest to her husband, nor to any other person 
except by joining with her husband in a conveyance to the third 
person.'® The court held that the only methods by which a wife can 
release her dower interest are defined by statute as follows: 


1. By joining with her husband in a conveyance to a third person.’ 
2. By the above method through a power of attorney.”° 
8. By jointure or other pecuniary provision." 


The conclusion of the court is that since the right of election in the 
case of jointure or pecuniary provision is secured by statute, such a 
right cannot be lost by any deed of release to the husband, nor by 
the will of the husband.”” 


The general result of the Wilber case was subsequently cited in 
later decisions as representing the Wisconsin law;?* although the only 
other case to interpret sections 233.12 and 233.18 in this regard is 
Rowell v. Barber. This was another action by a widow to have 
dower assigned, and again the defense was a contract made between 
the husband and wife during coverture. This written contract, made 
some four years after the marriage, referred to an oral contract of the 
same effect made prior to the marriage. In allowing the widow her 
dower, the court first held the oral contract void under the Statute of 
Frauds, leaving only the written contract as a possible bar to dower. 
This, on the other hand, was construed to be ineffective in that the 
statute specifically provides that if the jointure or pecuniary provision 





* Bennett v. Harms, 51 Wis. 251, 8 N.W. 222 (1891). 

* Carson v. Murray, 3 Paige [N.Y.] 484, 503 (1832). 

*R.S., §2222; §13, c. 86, and §13, c. 89, R.S. (1858) ; Wis. Strats. (1947) 
235.26, 235.27. 

* §§2223, 2224, R.S.; Wis. Stats. (1947) §§235.28, 235.29. 

™ §§2167-2169, R.S.; Wis. Stats. (1947) 233.09-233.11. 

. a general review of the methods of releasing dower see 5 Notre Damp 

AW. ’ 

* Munger v. Perkins, 62 Wis. 499, 504, 22 N.W. 511, 512 (1885); Leach v 
Leach, 65 Wis. 284, 291, 26 N.W. 754, 757 (1886) ; Le Saulnier v. Krueger, 85 
Wis. 214, 217, 54 N.W. 774 (1893) ; Graves v. Mitchell, 90 Wis. 306, 312, 63 N.W. 
271, 273 (1895) ; Share v. Trickle, 183 Wis. 1, 7, 197 N.W. 329, 332 (1924). 
“142 Wis. 304, 125 N.W. 937, 27 L.R.A. (N.S.) 1140 (1910). 
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is made after marriage the widow is merely put to her election; there 
being no other possible interpretation. 


Considering the above decisions it would appear that the Wisconsin 
view was decidedly to the effect that a postnuptial agreement could 
not be effective as an absolute bar to dower. An American Law Report 
annotation subsequent to these cases lists Wisconsin as being one of 
the states representing the minority view which holds that the methods 
of barring dower defined by statutes are deemed to be exclusive; 
and in the absence of any statutory provision to the contrary, an 
attempted release by the wife to her husband is regarded as a nullity. 


The Cortte Decision 


However settled the doctrine had appeared to be, it remained for 
a case decided in 1939, Estate of Cortte,?* to cast serious doubts on the 
then existing law. This did not involve the right of the widow to elect 
her dower since the wife predeceased her husband, but it did involve 
the general validity of postnuptial contracts. Some twenty-five years 
after their marriage the husband and wife entered into an agreement 
to divide all their property equally, both agreeing to release all interest 
in the estate of the other. The wife died intestate, and the husband 
died the following year leaving a will that bequeathed five dollars to 
his wife, with a reference to the above contract between them. The 
suit was between the administrator and executor of the respective 
estates for a determination of the validity of the contract as it would 
effect the administration of each estate. It was contended that under 
the Wisconsin authority the contract was invalid as being contrary to 
public policy. However, the court decided to the contrary; justifying 
its decision on section 6.015 of the statutes which was enacted in 1921.7" 
This section provides generally that women shall have the same rights 
under the law as men, including freedom of contract,”* as this has since 
been construed to apply to married as well as single women.”® The 
conclusion of the court is that this section disposes of the policy ques- 
tion; and, therefore, there is no reason for not holding the contract 
between husband and wife valid and binding. 





*49 A.L.R. 129. Five states have adopted this view including Iowa and Ore. 
which have statutes prohibiting such a release. 

* 230 Wis. 103, 283 N.W. 336 (1939). 

*™ Chapter 529, Laws 1921; Wis. Stats. (1947) 6.015. 

* First Wis. Nat. Bank v. Jahn, 179 Wis. 117, 190 N.W. 822 (1922). 

*” Sparks v. Kuss, 195 Wis. 378, 216 N.W. 929, 218 N.W. 208 (1928); Wait v. 
Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). 
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Scope of the Nickolay Decision 


With the Cortte case as precedent for the validity of such contracts 
in general, the court has now considered the dower question in the 
recent Nickolay case. Here the husband and wife were well advanced 
in years at the time of their marriage: 89 and 69 years respectively. 
The day following the marriage they entered into a written contract 
whereby the wife agreed to accept $500 from the estate of her husband 
as full release of all rights that she might have in such estate. The 
husband in return agreed to release all interest is his wife's estate, 
which consisted of property worth some $15,000. Following the death 
of her husband, the wife petitioned the court to have her dower 
assigned in his estate worth some $60,000, in place of the $500 pay- 
ment. However, the court denied this request, holding her to the 
agreement. The opinion first discusses the allegations of fraud in 
considerable detail, and concludes that under the circumstances there 
is no showing of unfair dealing. It was then argued by the widow that 
the court had overlooked the true policy factor in the Cortte case: this 
this being that the home is the rock upon which society is founded, and 
that permitting such contracts would tend to undermine the home. 
However, the court disposes of this argument by stating that the 
legislature has now authorized either party to contract with respect 
to their marital rights, and that such contracts are no longer invalid 
as being contrary to public policy. An argument based on inadequacy 
of the consideration also was advanced, but the court disposed of it 
by stating that it was a question entirely to be decided by the parties 
to the contract. 


Returning to the original question posed, it does now appear entirely 
possible for Mr. A to assure himself that Mrs. A will accept the pro- 
vision made in his will for her rather than her dower rights, if a valid 
contract is formed to that effect. However, before relying upon the 
Nickolay case as absolute authority to this effect, it should be noted 
that there is no mention in the opinion of either sections 233.12 or 
233.13 of the statutes. What apparently has happened is that the 
court has added an additional method of barring dower to those pro- 
vided by statute; this being the postnuptial contract. Still, these sec- 
tions of the statutes seem to clearly grant the widow her election; and 
an argument based upon this interpretation could conceivably persuade 
the court to reverse its holding. Further, it is apparent that the policy 
question did not receive too severe a test in the Nickolay case on the 
facts there presented. Would the court have held the agreement 
fraudulent and void if the marriage had been a more normal one? The 
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answer might possibly be found in the decisions relating to antenuptial 
contracts of the same effect. The court has held that there is nothing 
inherently suspicious about such a contract, and if fraud is alleged it 
is required that the person alleging the fraud show conclusively its 
existence.*® While the court has held that the value of the considera- 
tion is unimportant,*! the conclusion seems unescapable that the widow 
could more successfully attack the contract as being fraudulent where 
the consideration is appreciably less than her dower interest. It should 
be remembered that the fundamental policy behind the dower law 
is to provide for the support of the widow. 


Conclusion 


In conclusion, it would appear that under present Wisconsin author- 
ity. the wife can conclusively release her dower by contract made with 
her husband during their married life as well as before marriage. If 
the husband is genuinely interested in providing for his wife, and so 
provides, there seems no reason why the contract should not stand up 
in court if litigated. Whether or not any and every agreement of this 
sort would be valid would of course depend to a large degree upon 
the particular facts of the individual case; but as a general rule, the 
court has now declared that these contracts are valid and enforcable. 


Louis N. FRENCH. 





* Bibelhausen v. Bibelhausen, 159 Wis. 365, 150 N.W. 516 (1915). “While it 
is true that the circumstances characterizing the making of an antenuptial contract, 
where there is anything suggesting unfairness in the property provision, are to 
scrutinized with care and the agreement held void if it was not freely and under- 
standingly entered into, to challenge validity is to allege fraud and that the instru- 
ment was the result thereof. In such a case the burden to establish fraud is on the 
party alleging it, and such burden can only be efficiently lifted by clear and satis- 
factory evidence. The mutual intentions of the parties, in such circumstances, are 
just as binding as in any other agreement. There is nothing inherently suspicious 
or bad about such an agreement. The contrary logic in the findings is wrong as 
decidedly shown by the decisions of this court. West v. Walker, 77 Wis. 557, 46 
N.W. 819 (1890) ; Deller v. Deller, 141 Wis. 225, 124 N.W. 278 (1910) ; Ocesau 
v. Estate of Oesau, 157 Wis. 255, 147 N.W. 62 (1914).” 

* Osseau v. Estate of Osseau, 157 Wis. 255, 147 N.W. 62 (1914); Estate of 
Miller, 173 Wis. 322, 181 N.W. 238 (1921), “Whether or not the consideration 
is adequate is a matter exclusively for the decision of the parties. 1 Wi1L.IsTON, 
Contracts, §140.” 
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INSURANCE—NAMED INSURED EXCLUSION CLAUSES. Section 
204.30 of the Wisconsin Statutes is entitled Accident insurance, highway 
traffic, policy provisions. Subsection (3) provides in part: 


No such policy shall be issued or delivered in this state to the 
owner of a motor vehicle, unless it contains a provision reading 
substantially as follows: The indemnity provided by this policy 
is extended to apply, in the same manner and under the same pro- 
visions as it is applicable to the named assured, to any person or 
persons while riding in or operating any automobile described in 
this policy when such automobile is being used for purposes and 
in the manner described in said policy . . . The insurance hereby 
afforded shall not apply unless the riding, use or operation above 
referred to be with the permission of the assured named in this 
policy . . .; provided, however, that no insurance afforded by 
this paragraph shall apply to a public automobile garage or an 
automobile repair shop, sales agency, service station and/or the 
agents or employes thereof. In the event an automobile covered 
by this policy is sold or transferred the purchaser or transferee 
shall not be an additional insured without consent of the com- 
pany, indorsed hereon. 


Recently in Frye v. Theige! the Wisconsin Supreme Court dealt 
with an insurance policy which contained the “omnibus coverage 
clause” required by the statute. The policy also contained the follow- 
ing clause: 


Exclusions: This policy does not apply: . . . (e) under cover- 

age A, . . . to bodily injury to or death of any person who is a 

named insured. 
In this case the owner (the named insured ), Arthur Theige, was riding 
in his own car which was driven with his permission by one Harlan 
Williams. An accident occurred. The driver of the other car sued 
Theige, Williams, and the Milwaukee Automobile Insurance Company, 
the insurer of the car. Theige counterclaimed against the insurance 
company alleging that he was injured through Williams’ negligence, 
that Williams was an additional insured under the policy, and that 
the insurer was liable to him, Theige. The Wisconsin Supreme Court 
held that since the policy contained the clause excluding the named 
insured from recovery for bodily injury, the Milwaukee Automobile 
Insurance Company was not liable to Theige. 


Background. 


The statute is a part of the legislation designed to provide more ade- 
quate compensation for the loss caused by automobile accidents. Its 





*253 Wis. 596, 34 N.W. 2d 793 (1948). 
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purpose is to facilitate the collection of damages from the defendant 
by providing that a person who may be injured by a driver's negligence 
will be able to collect from the owner’s insurance company no matter 
who is driving the car. 


However, the statutory provisions have not meant that coverage to 
the additional insured has been unconditional. There are two ways 


in which it has been restricted. 


(1) Three exceptions to extended coverage are set out in the statute. 
(a) The operation must be with the permission of the named insured 
or of an adult member of his household; (b) the omnibus coverage 
does not “apply to a public garage or an automobile repair shop, sales 
agency, service station and/or the agents or employes thereof’; and 
(c) it does not apply for the benefit of the purchaser when the auto- 


mobile is sold.? 


(2) The court recognized early that the omnibus coverage clause 
only extended the insurance the named insured had to the additional 
insured. Therefore, if the policy contained an exclusion of coverage to 
the named insured in certain circumstances the coverage of the addi- 
tional insured was also restricted to the same extent. So in Drewek v. 
Milwaukee Automobile Ins. Co.* where the insurance policy was issued 
on a truck to be used in the grocery business, the person driving the 
truck was not protected when the truck was being used for some other 
purpose.‘ 

The court has divided exclusion clauses into two types: (1) those 
which are a restriction on the general coverage and (2). those which 
are a restriction on the extended or omnibus coverage.’ If the restric- 
tion is against payment of any claim for a certain injury it is a limita- 
tion of general coverage and valid; if it is against extending indemnity 
to others than the named insured it is a limitation of the omnibus cov- 
erage and invalid as in violation of section 204.30 (3). In Narloch v. 
Church® the limitation of coverage was held to be a restriction of the 
omnibus coverage and therefore void. In that case the limitation 
appeared as a part of the omnibus coverage clause. 





*Narloch v. Church, 234 Wis. 155, 290 N.W. 595 (1940); Schenke v. State 
Farm Mut. Ins. Co., 246 Wis. 301, 16 N.W. 2d 817 (1944). 

*207 Wis. 445, 240 N.W. 881 (1932). 

*For other cases in which exclusions of coverage were held valid cf. Bernard v. 
Wisconsin Automobile Ins. Co., 210 Wis. 133, 245 N.W. 200 (1933) ; Madison v. 
Stellar, 226 Wis. 86, 275 N.W. 703 (1937); Ainsworth v. Berg, 253 Wis. 438, 34 
N.W. 2d 790 (1948), rehearing denied, Wis N.W. 2d (1949). 














*Narloch v. Church, 234 Wis. 155, 290 N.W. 595 (1940), 
* 234 Wis. 155, 290 N.W. 595 (1940). 
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The Named Insured Exclusion. 


The exclusion clause involved in the recent supreme court case was 
a so-called “named insured” exclusion. By this type of clause the in- 
surance company is not liable for bodily injury or death to the named 
insured. Normally, of course, the named insured, i.e. the owner of the 
car, would not be allowed to recover from his insurance company be- 
cause he is driving the car. The clause becomes important when some- 
one else is driving with the owner as a passenger and an accident 
occurs through that driver’s negligence. Because of the extended cov- 
erage required by the statute, the additional insured is protected by 
the owner’s liability insurance. But where there is a named insured 
exclusion the insurance company does not have to indemnify the addi- 
tional insured for any claims which the owner may have against him. 


The first case in which the court discussed the validity of this type of 
exclusion was Archer v. General Casualty Co.* No named insured 
exclusion was contained in the policy, but the court pointed out that 
if there were the named insured would not have been able to recover. 
In the next case, Munsert v. Farmers Mutual Automobile Ins. Co.,® the 
policy contained a named insured exclusion. The court held that con- 
sequently he could not recover. 


Next came Schenke v. State Farm Mutual Ins. Co.® There the named 
insured exclusion was held void on the ground that it was a limitation 
on the extended coverage and therefore violated the statutory require- 
ments. But in that case it appeared as a part of the omnibus coverage 
clause. The court was evidently following the Narloch case and ruling 
that the exclusion was void because of its placement in the omnibus 
coverage clause. 


Principal Case. 


In Frye v. Theige the court was faced with an insurance policy in 
which the exclusion of the named insured was placed in the general 
exclusions of the policy. Referring to the rule laid down in the Nar- 
loch and Schenke cases, the court held in a six to one decision that 
because the exclusion of the named insured appeared in the general 
exclusions of the policy it was a limitation on the general coverage 
and therefore valid. 


The court appears to be clarifying the stand it had taken in those two 
previous cases. The basic proposition, as laid down in the Frye case, 





* 219 Wis. 100, 261 N.W. 9, 262 N.W. 257 (1935). 
* 229 Wis. 581, 281 N.W. 671 (1939). 
* 246 Wis. 301, 16 N.W. 2d 817 (1944). 
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is that an exclusion which operates as a restriction on the extended 
coverage is void no matter where it is placed in the policy. In his 
opinion Justice Wickhem says:'° 


It is urged with considerable force that it ought not to make a 
difference where the exclusion is placed in the policy because that 
is a mere mechanical detail. The point is well taken to this extent: 
if what is stated in the policy to be a general exclusion of coverage 
in fact denies to an additional assured the same protection that is 
given to the named assured neither its form nor its location in the 
policy will save it or give it validity. 


From this statement it appears that the validity of an exclusion of cov- 
erage involves a single test. On whom does the exclusion operate as a 
limitation of coverage? The legality of an exclusion would seem to 
depend on the answer to that question. 


However, the court goes on to an obviously contradictory second 
proposition: that an exclusion which is placed in the omnibus coverage 
clause of the policy is, because of its placement in that clause, a re- 
striction on the extended coverage.'! The fact that it may actually 
be a limitation on general coverage and therefore permissable is of no 
importance. If the exclusion appears as a part of the omnibus coverage 
clause, the original test is discarded. It is ipso facto void. The test evi- 
dently is applied only to exclusions which are not placed in the statu- 
tory clause. 


In the principal case after ascertaining that the exclusion clause 
before it does not violate that second proposition, the court goes on to 
apply its original test. It finds that the named insured exclusion does 
not discriminate against the additional insured and is therefore valid. 


The result of Frye v. Theige is (i) an exclusion which does not 
appear in the omnibus coverage clause will be judged by the court on 
its merits, i.e. as to whether it does in fact restrict the coverage of the 
additional insured; (2) a named insured exclusion is valid if properly 
placed in the policy. 


The single dissent is that of Justice Fairchild.1* He agrees with the 
majority that the test of a valid exclusion is whether it operates as a 





* 253 Wis. 596, 600, 34 N.W. 2d 793, 795 (1948). 

“The majority says: . . . we have held in the Narlock and Schenke cases that 
there can be no modification whatever attached to the omnibus coverage clause. 
An exclusion purporting to be a part of this clause is assumed from its location to 
be discriminatory and in any case is held to be void as an intent to add to statutory 
exceptions. 253 Wis. 596, 601, 34 N.W. 2d 793, 795, 

* 253 Wis. 602, 34 N.W. 2d 796 (1948), 
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restriction of the extended coverage required by the statute. But he 
disagrees that the placement of the clause in the policy should be a 
decisive factor in determining whether the clause does discriminate in 
fact against the additional insured. He points out:1* 


This court has gone on record holding that the validity of a limita- 
tion on the coverage to the additional insured depends not on the 
statute but on the location of the clause in the insurance policy. 
The wording of the exclusion in Schenke v. State Farm Mut. Ins. 
Co. and in this case is practically identical. In the Schenke case 
it was held void because it appeared in the omnibus coverage 
clause. In this case it is held valid because it appears in a general 
exclusion clause. 


The second point on which the majority and dissent disagree is the 
actual operation of the named insured exclusion. The majority hold 
that it does not restrict the omnibus coverage; the dissent claims it 
does.14 


The majority argument is set out in Justice Wickhem’s opinion:'® 
The additional assured is not protected in case plaintiff is the 
named assured. Neither, however, is the named assured protected 
in that same situation. The mere fact that the situation does not 
come up in respect to the named assured because he is ordinarily 
driving his car and injured by his own negligence appears to us to 
be wholly immaterial. Nobody can or does receive protection 
against liability for injuries to the named assured. The named 
assured is excluded from protection as well as the additional 
assured. There is no discrimination and we see no reason to 
abandon the decisions of the earlier cases on this point. 


This is specious reasoning. The court is saying that a named insured 
exclusion operates equally on both named and additional insured be- 
cause under it neither the named insured nor the additional insured is 
protected against claims by the named insured. It is so clear as to be 
obvious that under a liability insurance policy the named insured can- 
not recover for injuries due to his own negligence. The point is that if 
the named insured were driving the car he would be protected against 
claims by his passengers; but the additional insured is not protected 
against the claim of any passenger who is a named insured. Several 
other illustrations might be used to point out that the exclusion does 











* Id. at 605, 34 N.W. 2d 796, 797. See also Ainsworth v. Berg 
N.W. 2d (1949) (dissent to denial of rehearing). 

“It is interesting to note that there were many who thought the court would hold 
such named insured exclusions void as a restriction of the omnibus coverage. Mr. 
Phillip Snodgrass, office counsel for General Casualty Co., considered that: “Many 
prominent Wisconsin lawyers including home office counsel have felt that the su- 
preme court would hold just as Justice Fairchild did.” 

* Frye v. Theige, 253 Wis. 596, 601, 34 N.W. 2d 793, 796. 
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operate as a restriction on the coverage of the additional insured. A 
and B are riding in a car. A is the owner and B is driving with A’s 
consent. An accident occurs. A is protected against any claims in- 
cluding those of B. B is not protected against claims by A. In reality 
B’s protection is less than that of A. 


A is the owner of a car. He gives B permission to drive his car. Later 
B negligently hits A who is crossing the street. Because A is the named 
insured B is not indemnified by the insurance company for damages 
A may recover from him. Had the situation been turned around A 
would have been protected by the policy against claims by B. 


The only valid argument in favor of the legality of this type of ex- 
clusion is made by those who point out that the statute was intended 
to protect the public; it is not its purpose to operate as a protection 
between the additional insured and the named insured. Granting that 
premise it still seems impossible to evade the fact that this type of 
exclusion does not extend to the additional insured the same protection 
it gives the named insured. 


Conclusion. 


The named insured exclusion has been used by many insurance 
companies. As pointed out in this note the Wisconsin court will up- 
hold such an exclusion if placed correctly in the policy. However, to- 
day its importance is declining. The trend is toward the elimination 
by the insurance companies of that type of exclusion. The standard 
policy'* no longer contains an exclusion as to the named insured either 
in the definitions or in the exclusions. If this tendency continues, the 
validity of that specific type of exclusion will no longer trouble the 


vourt. 
MARYGOLD SHIRE 





WILLS—FILING OF PETITION FOR THE CONSTRUCTION OF-— 
EQUITABLE ELECTION. Though the rules of probate practice and 
the administration of estate are largely statutory, the equitable doctrine 
of “election” is an important principle of law peculiarly applicable in 
the field of probate work involving wills. The doctrine of election 





* The standard policy is a policy intended to be used in any state of the union. 
The named insured exclusion was cut out of these policies long before the Frye 


case. 
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requires that a person make a choice between the acceptance of a 
benefit given by virtue of an instrument, a will, and the retention of 
property belonging to him, and to which he is entitled, but which is 
taken from him and given to another by the terms of the same instru- 
ment.! Though a fact situation requiring an election frequently arises 
as a result of marriage or kinship relationships, these are not essential 
requisites. The determining factor in all cases is that there is present 
a donee beneficiary whose property is bequeathed to others by the same 
instrument that bestows a gift upon him. The election by the donee 
beneficiary between his inconsistent rights under the instrument need 
not be formal; unequivocal acts or manners of conduct are a sufficient 
expression of the choice.? This is the doctrine of equitable election. 
However, where the necessity for electing between these adverse 
rights exists, will the legatee or devisee be deemed to have elected to 
abide by all the provisions of the instrument solely because of his 
participation in an equitable suit for the construction of the will? 


This problem was raised in the Wisconsin case, Will of Schaech.* 
In this case the will bequeathed to the testator’s wife all of the de- 
ceased’s personal property except as otherwise stipulated. It also be- 
queathed to third persons specified sums of money to be paid out of 
the proceeds of life insurance policies payable to the wife, the desig- 
nated beneficiary. The testator devised to a third person the testator’s 
interest in real estate held by the testator and his wife in joint tenancy. 
The widow made no statutory dower election.* The statute entitles 
the widow to a one year period, from the date of the filing of the will 
for probate, to elect whether she wants to take under the will or under 
the dower statute. Unless she files notice of her election in the court 
having jurisdiction within the one year period she is deemed to have 
elected to take under the provisions of the will. In this case, by peti- 
tion, before the one year period had elapsed, she requested a construc- 
tion of the will. Paragraph six (6) of the petition contained a request 
“For an order and judgment determining what property belongs to the 
estate and to whom the decedent’s property is to be distributed”.® 


In the original opinion the court, though it applied the dower elec- 
tion statute, stated that if this statutory election were not applicable, 





* McDermid v. Bourhill, 101 Ore. 305, 199 Pac. 610, 22 A.L.R. 429 (1921) ; 
Dakan v. Dakan, 125 Tex. 305, 83 S.W. (2d) 620 (1935); 4 Pace, Witis 4 
(Lifetime Ed. 1941). 

*4 Pace, Wits 40. 

*252 Wis. 299, 31 N.W. (2d) 614, rehearing 33 N.W. (2d) 319 (1948). 
For the interesting subsequent hearing of this case see State v. Sheridan, —— 
Wis. , 36 N.W. 2d 276 (1949). 

“Wis. Stat. (1947) §233.13, 233.14. 
* Will of Schaech, 252 Wis. 299, 302, 31 N.W. (2d) 614, 616 (1948). 
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the other devisees and legatees would have been entitled to a court 
order requiring the widow to elect between her inconsistent rights 
arising under the will. These inconsistent rights were the acceptance 
of the gifts under the will on the one hand and the retention of the fee 
simple to the real estate held in joint tenancy during the life of the 
husband® and the proceeds of the life insurance policies of which she 
was the designated beneficiary on the other. At the time the case 
reached the Supreme Court on appeal the one year period for election 
provided in the dower statute had passed, and as the widow had 
failed to file the statutory notice, she was deemed to have elected to 


take under the will. 


On a motion for rehearing by the widow, she contended that her 
period for dower election had been stayed during that period from the 
commencement of the will construction suit to its final determination 
and that, under the statute, this period constituted no part of the period 
in which her dower election had to be made.’ In the opinion denying 
the rehearing, the court sustained the widow’s contention and admitted 
that its prior decision had been based upon erroneous grounds. How- 
ever, it upheld its prior holding on the basis that the widow's partici- 
pation in the court proceedings would be deemed an equitable election 
to take under the will. This was the first time that the doctrine of 
equitable election to take under or against a will had been invoked in 
Wisconsin solely because of a devisee’s participation in court proceed- 
ings for the construction of a will. In extending the doctrine to apply 
to this fact situation, the court placed its principal reliance upon the 
decisions in Allen v. Bloomer® and particularly Duden v. Duden,® a case 
which is clearly distinguishable upon its facts. 


In the Duden case the husband testator devised different tracts of 
land to each of several children, among them, one tract to daughter 
B, with a provision that B pay an annuity of two dollars per acre per 
year to her mother, (widow of the testator), as long as she may live; 
after B’s death the land was to go to B’s heirs. B paid the annuity 
up to the time of her death after which no further payments were made. 
The litigation in the will construction suit was between the mother, 





* Generally, there can be no destruction of a joint tenant’s right to the fee 
by a devise by will since the right of survivorship vests immediately upon 
death and the will takes effect after death. Cf. Musa v. Segelke and Kohl- 
haus Co., 224 Wis. 432, 272 N.W. 657 (1937); Basseler v. Rewodlinski, 130 
Wis. 26, 109 N.W. 1032 (1906). 

*Wis. Stat. (1947) §233.15 (2). 

*82 Wis. 364, 52 N.W. 426 (1892). 

° 191 Iowa 515, 182 N.W. 795 (1921). As a reference to annotations sustain- 
ing this position the court in the Schaech case cited Note, 166 A.L.R. 316 


(1947). 
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and the husband and surviving heirs of B. The mother was seeking 
to impress a charge upon the land for the unpaid annuity payments. 
The court held that the testator’s language in the will did place a lien 
or charge upon the land for the annuity payments to the mother for 
her life, and that the bringing of the action and the allegations in her 
petition were sufficient to constitute an election to take under the pro- 
visions of the will. 


There are three factors in the Duden case that require consideration 
in analyzing that decision and comparing it to the facts in the Schaech 
case: (1) In Iowa the widow was at that time permitted to make her 
election whether to take under the will or the provisions made for her 
by law at any time prior to her death;!° (2) The issue to be determined 
was whether the testator intended the annuity to be for the life of the 
daughter or for the life of the mother and whether the mother had 
elected to take under the will; and (3) The widow in her petition set 
forth the will as a part thereof and alleged that the amount sought in 
the action was due under the provisions of the will, praying for a con- 
struction and interpretation of the will in her behalf.” 


The first factor above is not present in the Schaech case because there 
is a statutory requirement in Wisconsin allowing the widow but one 
year to make her election. 


The second factor is present in the Schaech case. Both petitions called 
for an interpretation of the will and a judicial decree as to the legal 
effect of the instrument. The issue as to whether the widow had elected 
was also present. 


The third factor is not present in the Schaech case, and this is the 
distinguishing factor. It will be noted that in the Duden case the 
widow made a positive allegation as to her rights under the will, made 
the will a part of her petition, and alleged that the amount sought was 
due thereunder. Coupled with this was an affirmative prayer for a 
construction and interpretation supporting the positive allegation that 
the annuity was due under the provisions of her husband’s will. The 
petition of the widow in the Schaech case contained no positive asser- 
tion of fact or allegation as to her rights under the will; her only 
material prayer was for an interpretation and for information as to the 
factual and legal effect of her husband’s will. The object of the petition 
in the Schaech case was not to assert an active and affirmative declara- 
tion of her husband testator’s intent, but rather only a passive attempt 





* Id. at 517, 182 N.W. at 796. 
“Id. at 517, 182 N.W. at 796. 
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to have a judicial determination of the facts as they existed by virtue 
of the will and the applicable law applying to those facts. 


In Allen v. Bloomer, cited in the rehearing opinion, the testatrix dis- 
posed of property belonging to her husband and gave to him property 
belonging to the testatrix. The court declared, and rightly so, that the 
husband was put to an election. In holding that the husband’s acts 
amounted to an equitable election the court specifically pointed out 
that he had, (a) propounded the will for probate, (b) qualified as 
executor and administered the estate, and (c) “He claimed the residue 
of the estate under the will, to the exclusion of her heirs and his, both 
in county and circuit courts, and he is in this court asserting the same 
claim”.!? The acts and conduct of the husband in the Allen case are 
hardly comparable to those of the widow in the Schaech case. 


The issue resolves itself into the question of whether the mere par- 
ticipation in court proceedings, in and of itself, for the construction of 
a will, is sufficient to constitute an equitable election either to take 
under or against the will. At first glance there would seem to be wide 
diversity of authority. Decisions appearing to hold that such partici- 
pation is sufficient can be rationalized on the basis that in those cases 
the party in his petition had made a specific allegation as to his rights 
under the will. In this group of cases is Duden v. Duden. Couched in 
its most generalized terms, the rule in these jurisdictions seems to be 
that the court will impose an equitable election on the participant 
whenever it considers that the acts or conduct of the party requires it. 
But the facts in the particular cases bear out the point that it was not 
the mere participation in and of itself that called for the invocation of 
the doctrine but rather that in each instance the party made some 
positive, unequivocal assertion of fact as a part of his position, or 
committed some unequivocal act, relying on or in opposition to the 
will.1* 





* Allen v. Bloomer, 82 Wis. 364, 372, 52 N.W. 426, 428 (1892). 

* Palenske v. Palenske, 281 Ill. 574, 118 N.E. 46 (1917); The widow an- 
swered the bill for a construction of the will filed by executor by claiming a 
life estate by virtue of the provisions of the will, and this was held sufficient 
to be deemed a ratification of the will. Schubert v. Barnholt, 177 Iowa 232, 
158 N.W. 662 (1916); The widow died within twenty-four hours of her 
husband’s death. Evidence of the wife’s knowledge of the extent of the estate, 
and evidence by witnesses that the wife had expressed satisfaction to the 
terms of the will held binding election by wife in suit by her heirs. Arnold v. 
Livingston, 157 Iowa 677, 139 N.W. 927 (1913) ; The widow had actually 
taken possession of the property bequeathed. Davis v. Badiam, 165 Mass. 248, 
43 N.E. 91 (1896). A claim by the donee beneficiary for the proceeds from 
the sale of property under condemnation proceedings was held to be con- 
duct evincing an intent to elect. 
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The jurisdictions holding to the rule that the participation standing 
alone is not sufficient to charge the participant with an election theorize 
that one of several purposes motivating a party to seek a judicial in- 
terpretation of a will is to ascertain one’s rights so as to make an intelli- 
gent choice and proceed to make the election the law has required. 
Thus in Hodgkins v. Ashby'* the court refused to declare that the 
widow had elected to take under the will by virtue of her petition for 
construction of the will. The facts were that the husband left the entire 
estate to his wife, and in the same will gave certain specific legacies 
unconditionally to others, thus creating an ambiguity as to whether 
the wife took all the estate or only as a residuary legatee. The court 
laid down the requirement that in addition to a knowledge of all the 
material facts, one must have an intent to elect before he will be 
deemed to have done so under equitable principles. To hold otherwise 
would be to set up an arbitrary rule that if the widow comes into court 
seeking information as to the pertinent facts necessary to an intelligent 
choice, she, by that act, forfeits her right to elect and is deemed to take 
under the will. The court goes on, “The doctrine of implied election 
rests upon equitable considerations, and equity will certainly not, 
under the guise of implied election, work a technical forfeiture”.1® 


It is true that in the Hodgkins case the widow stated in her petition 
that she reserved her right to elect in the future and was only seeking 
information so as to make a choice. It is considered, however, that 
this should hardly be a distinguishing characteristic since, if filing a 
petition were deemed to be an election, a party could not avoid the 
legal consequences of the participation by the mere allegation of a 
reservation of its rights. 


Under what facts, then, should the doctrine of equitable election be 
invoked? The rule is stated clearly in Dunn v. Vinyard'* where the 
court says: 


In the absence of statutory regulation it may generally be said 
that two things are necessary in order that acts relied upon will 
amount to an election; first, the party must have had knowledge 
of his rights, that is, he must have had knowledge of the condition 
and extent of the estate and of his duty to choose between incon- 
sistent rights; second, that he intended to elect, as shown by his 
words and acts viewed in light of the circumstances. 





“$6 Colo. 553, 139 Pac. 538 (1914). 

* * Id. at 564, 139 Pac. at 543. 

“251 S.W. 1043, 1046 (Tex. Comm. App. 1923). See Johnson v. Bum- 
pass, 285 S.W. 272 (Tex. Comm. App. 1926) for an interpretation of the 
ic requirements laid down in Dunn v. Vinyard. 
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And in Sell v. Sell" it is stated that the intent to elect must be shown 
through acts that are plain and unequivocal. 


These criteria are all applicable to the facts in the Schaech case. 
This same fact situation, this same litigation, this same decision could 
have arisen between, and could have been rendered for or against 
parties who were in no way related by blood or marriage. Knowledge 
of the essential facts was wholly lacking. The purpose of the petition 
and the participation in the action was to ascertain the status and con- 
dition of the estate in view of the attempted disposition of the husband 
testator. An intelligent choice could not be made until the legal effect 
of the will was determined on the items of property over which the 
testator had only partial control in his lifetime or partial or no control 
after death. The essential requirement of the intent to elect was also 
absent. This is true in light of the passive attitude of the widow in 
her position as contrasted to the affirmative assertion by a party who 
seeks to have his theory of the testator’s intent and the legal conse- 
quences applicable thereto upheld in a court action. And in addition, 
no inequity would have resulted from a decree stating the legal effect 
of the will and the consequent status of the estate and then allowing 
the widow to elect in light of that decree, since there had been no ir- 
remedial change of position by the adverse parties.'® 


Unless and until some modification is made in the decision handed 
down by the Wisconsin Supreme Court in denying the motion for re- 
hearing in the Schaech case, innocent parties may become the unwary 
victims of a harsh rule, one which is contrary to the accepted stand- 
ards of justice and good conscience which have been denominated 
“equitable election.” 


GILBERT BARNARD 





*31 Kan. 248, 1 Pac. 562 (1884), quoted with approval in, In Re Gar- 
ner’s Estate, 158 Kan. 554, 148 Pac. (2d) 745 (1944) and in Cox v. McBroom, 
155 Kan. 2, 122 Pac. (2d) 185 (1942). 

In re Goesslings Estate, 287 Mo. 663, 230 S.W. 613 (1921). In Beck v. Davis, 
175 Okla. 623, 54 Pac. (2d) 371, 374, it was said, “the doctrine (of election) 
depends not upon technical rules, but on principles of equity and justice and actual 
intention. An election made in ignorance of material facts is of course not binding 
when no other rights have been affected.” 69 C.J. 1118, f.n. 84. 

















NEWS OF THE SCHOOL: II 


SALMON W. DAHLBERG PRIZE 


For the academic year, 1948-1949, chosen by the law faculty, on the 
basis of scholastic achievement and participation in extra-curricular 
activity, as an honor graduating law student: 


Frank J. Remington 


HIGH HONORS AND HONORS 


For the academic year, 1948-1949, voted by the law faculty, on the 
basis of scholastic attainments, to graduate with high honors and 
honors: 


High Honors: Frank J. Remington and John C. Wickhem. 


Honors: Irvin B. Charne, Dale E. Ihlenfeldt, Daniel R. Mandelker and 
John G. Quale. 


ORDER OF THE COIF 


For the academic year, 1948-1949, voted by the law faculty, on the 
basis of scholastic attainments as the top 10% of their respective grad- 
uating classes, to membership in the honorary scholastic legal frater- 
nity, the Order of the Coif: 


Owen T. Armstrong Francois N. Palmatier 
Irvin B. Charne John L. Palmer 
Robert F. Froehlke Norman J. Putman 
William R. Gold John G. Quale 
Donald H. Hesse Frank J. Remington 
George J. Kuehnl Rodney G. Richardson 
Daniel R. Mandelker George N. Shampo 
James L. Murat Robert D. Sundby 
Carl N. Otjen Donald D. Willink 


WISCONSIN LAW REVIEW CERTIFICATES 


For the academic year, 1948-1949, voted by the law faculty, on the 
basis of distinguished work on the Wisconsin Law Review, Wisconsin 
Law Review Certificates: 
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Owen T. Armstrong John L. Palmer 
Jacob L. Bernheim John G. Quale 
David B. Bliss Frank J. Remington 
William R. Gold George N. Shampo 
George J. Kuehnl Russell Williams 
Ralph M. Lauer Robert F. Wrzosek 


Daniel R. Mandelker 


KEMPER K. KNAPP SCHOLARSHIPS 


During the period May 1948 through May 1949, the law faculty, on 
the basis of need and scholastic standing, awarded 48 scholarships to 
worthy law students from the funds made available under the will of 
the late Kemper K. Knapp. 


WILLIAM J. HAGENAH SCHOLARSHIP 
From a fund established by William J. Hagenah for the Editors-in- 
Chief of the Wisconsin Law Review, scholarships, during the academic 
year 1948-1949, were awarded to: 
Frank J. Remington 
George J. Kuehnl 


ANONYMOUS SCHOLARSHIPS 


Scholarships, established by anonymous bequests, were granted by 
the law faculty, on the basis of need and scholastic standing, to 2 law 
students during the academic year, 1948-1949. 


KATE PIER McINTOSH SCHOLARSHIP 


From a fund established for the benefit of a worthy female law stu- 
dent, the Kate Pier McIntosh scholarship was awarded by the law 
faculty to: 

Frances Potter 


WISCONSIN LAW REVIEW 
From the Editorial Board of the Wisconsin Law Review, the follow- 
ing officers were elected for the 1948-1949 academic year: 


Editors-in-Chief: Frank J. Remington 
George J. Kuehnl 
Executive Editors: Owen T. Armstrong Daniel R. Mandelker 
William R. Gold John L. Palmer 
George J. Kuehnl John G. Quale 
Business Managers: David B. Bliss 
George Polnaszek 
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MOOT COURT 


During the academic year, 1948-1949, the Freshman Moot Court 
Competition awards were made to the following teams: 
First Place: Lawrence Gooding & Richard Gordon (Spring 1948) 
Fred Otto & Kenneth Taylor (Fall 1949) 
Second Place: Robert Conner & William Robson (Spring 1948) 
Richard Cates & Robert Tatum (Fall 1949) 
Third Place: Henry Hillard & Gerald Kahn (Spring 1948) 
William Devine & Renold Rusch (Fall 1949) 
Fourth Place: Ernst Watts & David Weber (Spring 1948) 
Richard John & Leon Jones (Fall 1949) 
Program Chairmen: Daniel R. Mandelker (Chairman, Spring 1948); 
Laurence Gooding & Richard Gordon (Co-Chair- 
men, Fall 1949). 


LAW SCHOOL SPRING PROGRAM 


Address 


Professor Edward S. Mason, Dean of the Graduate School of Public 
Administration of Harvard University, opened the Law School Spring 
Program, Friday, May 6th, with an address on “The Current Status of 
Monopoly Problems.” Profesor Mason’s address, given in the Law 
Building, was a portion of an all-University symposium on the Inter- 
relation of Law and American Economy. 


Alumni Luncheon 


With Attorney Roger G. Cunningham, Janesville, President of the 
Wisconsin Law Alumni Association presiding, the annual Law School 
Alumni Luncheon was held in the University Memorial Union, Satur- 
day, May 7th. Lauded for his efficient management of Alumni affairs 
during the past year by President Cunningham, Dean Oliver S. Run- 
dell, Secretary-Treasurer of the Alumni Association, gave a report on 
the activities of the Wisconsin Law Alumni Association. 


Attorney George A. Affeldt, Milwaukee, speaking for the Law Class 
of 1909, gave an address which recalled student days of the law class 
which graduated 40 years ago and which traced the careers and 
achievements of those 1909 graduates. 


Speaking for those law students who graduated and entered the pro- 
fession 25 years ago, Attorney Arthur T. Thorson, Elkhorn, gave an 
address on experiences and achievements of the Class of 1924. Notable 
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among the achievements of this class were many gallant victories over 
the consistently routed forces of the Engineering College. 


Music Hall Addresses 


Two very stimulating and interesting addresses were presented Sat- 
urday afternoon, May 8th, in the University Music Hall by Professor 
Edward H. Levi of the University of Chicago and Professor Karl N. 
Llewellyn of Columbia Law School. 


Professor Levi, Professor of Law at the University of Chicago, spoke 
on “The Law in Relation to the Concentration of Financial and Indus- 
trial Power.” Professor Levi, having been a Special Assistant to the 
Attorney General of the United States (1940-1945), assigned to the 
Anti-Trust Division, has been a leader in efforts to correlate the study 
of law and the study of economics. 


Professor Llewellyn, Betts Professor of Jurisprudence at Columbia 
Law School, gave his address on the general subject of “The Relation of 
the Law to the Development of Commerce in the United States.” (See 
1949 Wis. L. Rev. 625) Currently Chief Reporter for the Uniform Com- 
mercial Code, under appointment by the American Law Institute and 
the National Conference of Commissioners on Uniform State Laws, 
Professor Llewellyn has been an outstanding leader in the legal and 
law teaching professions for many years. (See biographical summary 
at beginning of this number. ) 


Law School Banquet 


With Dean Oliver S. Rundell presiding as toastmaster, the annual 
Law School Banquet was held Saturday evening, May 7th, in the 
American Legion Dining Room. Law students receiving honors and 
awards were presented before the assembly. Principal address of the 
evening was given by the Honorable Judge F. Ryan Duffy (Class of 
1912), Judge of the United States Circuit Court of Appeals in Chicago. 
Judge Duffy presented a very scholarly and witty discussion of the 
problems relating to the “Choice of Forum Between State and Federal 


Present at the banquet was the Honorable Chief Justice Marvin B. 
Rosenberry, retiring Chief Justice of the Wisconsin Supreme Court. In 
recognition of his many years of devoted public service, the assembly 
gave the Chief Justice a rousing, standing ovation when he was pre- 
sented by the toastmaster. 
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Round Table Discussions. 


Sunday morning, May 8th, two Round Table discussions were held 
in the classrooms in the Law Building. Considering the problems in- 
volved in “Transferring the Family Farm from One Generation to the 
Next,” Professor Jacob H. Beuscher presided over the Round Table 
Discussion held in Room 101 of the Law Building. Attorney Phillip O. 
Owens, Portage, spoke on “Transfer arrangements between farm par- 
ents and their children during the lifetime of the parents.” Attorney 
Harry C. Carthew, Lancaster, spoke on “Problems arising between co- 
heirs of a farm and co-heir arrangements.” Discussion leaders for this 
Round Table were Attorney George Sieker, of the State Department of 
Public Welfare, and Attorney Carroll Sizer, Madison tax attorney. 


Dealing with the various problems related to the Organization of the 
Wisconsin Courts, Judge Arthur W. Kopp presided at the Round Table 
discussion held in Room 207 of the Law Building. Attorney George R. 
Currie, Sheboygan, discussed “Wisconsin Statutory Courts.” (See 
Karlen and Martinson, Statutory Courts of Wisconsin, 1949 Wis. L. 
Rev. 207.) Professor Delmar Karlen discussed the problems relating to 
overlapping jurisdicion, general jurisdictional problems, and the rela- 
tionship between the constitutional and statutory courts. (See Karlen, 
Constitutional and Stautory Courts, 1949 Wis. L. Rev. 706.) Dis- 
cussion leaders at this Round Table were Judge Harry S. Fox of Janes- 
ville, Judge Lorenzo L. Darling of Jefferson and Assistant Attorney 
General William A. Platz. 


Law School Luncheon 


With the Honorable Justice John D. Wickhem presiding, the annual 
Law School Luncheon was held Sunday afternoon, May 8th, in the 
Memorial Union. The principal address was given by Attorney Gen- 
eral Thomas E. Fairchild (Class of 1938) on the “Need for the Revision 
of the Wisconsin Constitution.” 


Law School and Alumni Picnic 

With the usual fun and refreshments, the Law School and Alumni 
Picnic was held in Burrows Park, Maple Bluff on Sunday afternoon, 
May 8th. The traditional ball game, Law Seniors v. Faculty, resulted 
in the traditional outrageous claims on both sides. 
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PRICE CHANGES—1950 


Because of increased costs in labor and materials, it is essential 
that a moderate increase be made in the subscription prices of the 
WISCONSIN LAW REVIEW. These increases will be effective 
beginning with the 1950 issues and will not affect the 1949 subscriptions. 


The new price schedule, effective January 1950, is as follows: 


To Wisconsin addresses: 
To out of state addresses: 
To enrolled law students: 
Single copies: 
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